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Response to Questions Raised in the Preamble and Other Issues

Comments by Preamble Section 

TSCA 402(3)(b) determination.  

Renovations generate hazards

The Alliance agrees that Phases I-IV of the study conducted by EPA pursuant to TSCA 402(c)(2) credibly document the fact that any renovation activity that disturbs lead-based paint will create significant amounts of leaded dust, and that for this reason EPA must extend appropriate requirements to prevent renovation and remodeling projects from dispersing and dumping lead hazards, including invisible lead dust, in target housing.  In addition to the evidence in its studies, EPA should also consider peer-reviewed studies and other data documenting exposure caused by renovation, remodeling, painting.  Collectively, these data conclusively demonstrate that the disturbance of lead-painted surfaces generates lead-containing dust and other debris.  

The modification of the abatement rules for renovation lacks objective justification   

The Alliance disagrees that EPA should exempt renovation, remodeling, and painting firms from compliance with the abatement rule’s prohibition of dangerous work practices and its requirement for dust clearance testing.  ” Nothing in the economic analysis, or elsewhere in the docket, documents that the proposed rule is inherently more health protective than a ban on unsafe practices and a post-work clearance requirement.  EPA’s approach of permitting the unsafe practices appears to violate the first principle of public health: “Do no harm.”   Moreover, EPA has not offered any evidence that the proposed method is factually more practicable or realistic for renovation, remodeling, and painting firms than would be refraining from using unsafe practices. Nothing in the docket supports the apparent supposition that the proposed method will be more cost-effective to contractors.  Specifically, EPA has not established that the incremental labor, material, and lab costs of the proven health-protective lead safe methodologies (not using dangerous methods of paint disturbance and conducting clearance) are greater than the labor and material costs of cleaning up after dispersing dust using the unsafe methods and implementing cleaning “verification” – even before factoring in the liability and related risk management.  Finally, waiving both the proven engineering design standard (the dangerous practices ban) and the proven performance standard (clearance dust testing) results in a renovation policy that lacks both an effective prescriptive requirement and an effective outcome-based standard.  Ordinarily, at least one of these two approaches is integrated into a public policy, so that compliance and enforcement efforts have an objective measure for evaluation and action.  For example, OMB’s Circular A-4 on federal rulemaking recommends that executive agencies select a performance standard.
 

Dangerous work practices should be prohibited

The dangerous practices are prohibited by other related federal rules (EPA’s at 40 CFR 745.227(e) and HUD’s at 24 CFR 30.140).  Indeed, EPA was quite explicit about its determination that the use of unsafe practices must be restricted in target housing (and child-occupied facilities) ten years ago in promulgating 40 CFR 745.227:

In the preamble of the proposed [Lead Based Paint Activities] rule, the Agency indicated that it was considering banning certain abatement work practices in target housing, due to the potential risk of lead contamination posed to workers and/or the environment. The practices singled out by the Agency included:  i. Open-flame burning of painted surfaces.  ii. Dry scraping or sanding of painted surfaces.  iii. The use of heat guns on painted surfaces for abatement without proper protection.  Additionally, the Agency specifically requested comments and/or data related to exposure to lead-contaminated dust and fumes from these and other abatement work practices. In response, an overwhelming majority of commenters on this issue urged the Agency to expressly ban the use of open-flame burning or torching on painted surfaces in target housing and child-occupied facilities….  

Furthermore, commenters also requested that the Agency set restrictions on the use of machine sanding or grinding, abrasive blasting or sandblasting, and hydro blasting and high-pressure washing techniques in target housing and child-occupied facilities. Commenters also provided a number of references to studies to document their recommendations to the Agency.     The restrictions proposed by commenters generally were consistent with the HUD Guidelines, and have been the subject of several studies which support the restrictions in today's final rule… 

An important point related to restricting the abatement practices contained in Sec. 745.227(e)(6) is that the public comments supporting such restrictions were expressly directed at target housing and other buildings, such as child-occupied facilities, where young children routinely and frequently spend time. In response, the Agency stresses that the restrictions on abatement practices contained in today's final rule apply only to target housing and child-occupied facilities.

The RRP rule docket provides no objective explanation for the proposed double standard with respect to dangerous practices. The facts do not support permitting dangerous practices for renovation, remodeling, and painting.  Since abatement contractors receive four times the training hours that the proposed rule would require for renovation, remodeling, and painting contractors, authorization to use dangerous practices is not warranted because renovators and painters using them will have had less training.  There are no known differences between the characteristics of target housing subject to abatement and those undergoing renovation, remodeling, or painting. 

This scheme may be practical in the minds of some representing the interests of a small minority of builders, but allowing such methods of paint removal does not meet the statutory requirement for the rulemaking, which is “to reduce the risk of exposure to lead in connection with renovation and remodeling. 

Ten states
 and numerous cities
 have adopted bans on unsafe practices (and post-work clearance).  No jurisdiction in the United States has ever adopted EPA’s proposed methods as an acceptable substitute for a prohibition of dangerous work practices.  To adopt an approach so different from states and local jurisdictions, EPA’s lead-based paint activities rule, and HUD’s lead-safe housing rule is not defensible in the absence of proof that it can in fact deliver comparable or greater health benefits.  The RRP rule as proposed would create confusion where dangerous practices are now prohibited. EPA has not demonstrated that permitting these dangerous work practices even lowers the cost of compliance. 

Allowing dangerous practices during RRP lowers the standard of care below numerous existing federal, state and local policies—undercutting the viability of these existing policies without supplying an alternative protective standard of care.  EPA is directed by TSCA Section 404 (b) to approve or disapprove a state application to administer the sections authorized under TSCA Section 402 program based on whether the program that is “at least as protective” as EPA’s program.  In not banning dangerous practices, EPA is effectively encouraging states to allow dangerous practices under TSCA Section 402(c) while prohibiting them under TSCA Section 402(a). This policy disconnect will lead to the arbitrary re-classification of abatement projects as RRP projects, and create a false sense of security among those whose homes are affected by the RRP rule.  

Work practices for abatement are not broken

The Alliance disagrees with the notion that EPA should amend the ten-year-old regulation of work practice standards for abatement by lifting the prohibition of dangerous work practices or by substituting cleaning “verification” for clearance requirements.  There is no credible evidence that such changes are (1) more practicable or realistic than a ban on unsafe practices and a post-work clearance requirement in achieving the goal of exposure prevention, (2) inherently more health protective, or (3) more cost-effective when factoring in the labor cost of the safer methods versus the labor cost of cleaning up after dispersing dust using the unsafe methods. 

Renovation work will not shift to others because of the rule alone 

The Alliance disagrees that there might be a significant shift of RRP work from contractors to others, such as “do-it-yourselfers.” Because home equity and satisfaction are so highly valued in the US, residential remodeling is an enormous part of the economy. Annual spending on residential remodeling grew by 20% in the four years between 1995 and 1999, and another 20% in the next four years.
 Spending reached the record level of $215 billion in 2005.
  The size of this industry exceeds public sector construction and commercial construction, and even legal services.
  Given the astronomical growth in this sector, considering that the average household spends $2,140
 per year on home improvements, it is extremely unlikely that the incremental cost of lead safety could shift a significant part of the unprecedented volume of renovation activities away from contractors to other parties that will not comply with the regulation. 

Increased do-it-yourself activity is an unlikely consequence of the rule  

Consumers’ decisions to hire contractors are rooted in a myriad of preferences. Do-it-yourself (D-I-Y) effort is already a significant segment of the residential renovation marketplace: 42% of all projects involve some D-I-Y activity and 20% of the spending (excluding the value of property owner labor) entails D-I-Y.
  Concern that the proposed RRP rule might prompt growth in D-I-Y remodeling is unfounded.  Consumers are already opting to hire or not hire contractors based on factors such as cost, convenience, and perceived quality, but more importantly their own proclivity for work around the home.  The fact that doing a safe job of painting or renovating will involve slightly more effort and knowledge is unlikely to motivate homeowners to the D-I-Y work.  Indeed, the sooner that protective approaches become the accepted standard of care for renovation work by contractors receiving compensation, the sooner do-it-yourselfers and the D-I-Y literature and training supports will adopt the same protective approaches.  

Further deferred maintenance is an improbable result 

It is extremely unlikely that inattentive property owners will become less attentive as a result of the RRP rule.  Although the RRP rule is relevant when property owners decide to stop deferring maintenance, the rule is not positioned to solve inadequate property maintenance.  Where inadequate property maintenance is causing or perpetuating deteriorated paint, enforcement of prohibitions against peeling paint and lead hazards is needed.  One likely benefit of the rule will be that property owners who have been confused by conflicting information about abatement and paint repair will recognize that lead-safe maintenance is in their self-interest and that compliance with the RRP rule is a wise business decision.

Scope of Proposed Regulation.

1. Housing units covered. 

Agreement with staging compliance according to year built

The Alliance accepts the proposed staging of compliance by era of construction resulting in delayed compliance in post-1959 pre-1978 housing for one year.  We concur that, considering the millions of remodeling events to be regulated, the delay reasonably affords first-year priority for compliance assistance and enforcement to higher-risk pre-1960 properties.  However, since a phase-in will produce unnecessary confusion, publicity about the rule should be unambiguous about the two-year implementation period, and implementation assistance should be positioned to support capacity building and compliance across the target housing stock.   

There is no statutory basis for exemption of any homes

The preamble states “the purpose of this regulation is to prevent the creation of new lead-based paint hazards from renovation activities in housing where children under age 6 reside.”
  This appears to be a typographical error or another type of mistake, although the prevention of hazards will be the central result of the rulemaking. The renovation-specific statutory purpose is “to reduce the risk of exposure to lead in connection with renovation and remodeling of target housing.”
  There is nothing in the statute that permits EPA to exempt any housing, based on the identity of the occupants or any other characteristic of the household.  

Exemption of homes without children present can poison children who reside in the unit in the future

The proposed exemption of properties without children under the age of six does not protect all children who could be poisoned by lead after the work is complete, since exposure to high levels of lead dust by pregnant women and women of childbearing age can irrevocably harm, respectively, the child in utero and the future progeny of an occupant.
  Research has documented that lead in a pregnant woman’s blood stream and body stores will cross the placenta and expose the fetus, and that lead stored in a woman’s bones will be mobilized into her blood stream after she becomes pregnant.
  

Exemption of homes without children present jeopardizes other children under six 

An exemption on the basis of today’s child occupant is dangerously shortsighted.  While a child under six may not presently occupy the home, one may visit tonight, tomorrow, or next week.  A family with young children may move in next month; 15.7% of all households move each year.
  

The misinformation communicated by the exemption creates risk and liability problems 

The mission of the Environmental Protection Agency is to “protect human health and the environment.” It is inconsistent with this mission to require regulated private entities to communicate to consumers an exemption purporting to protect one vulnerable population (children present under the age of six) without disclosing the risk to others (child in utero, future offspring of women of childbearing age, children who visit, children who move in).  Prompting renovation firms to obtain statements from owner-occupants that no child under six is in residence makes these firms unwitting carriers of a perilous message from EPA: “If there’s no child present today, there’s no risk of danger to anyone.”  Under the proposed rule, children will be poisoned by lead hazards left behind in homes where the homeowner has been given the mistaken impression of safety.  

Exemption of pre-1978 owner-occupied homes with no children present is a huge mistake

The Alliance recommends that EPA forego any exceptions from compliance with protective requirements for renovation events performed in owner-occupied target housing.  Since so much target housing is occupied by a child under six, a pregnant woman, and/or a female of child-bearing age or younger, and 15.7% of the homes not occupied by the same vulnerable groups today may be occupied by them next year, and another 15.7% the following year, and the overwhelming majority of US homes have neighbors and visitors, there can be no truly protective exemption. EPA should make the requirements applicable in all target housing, thereby permitting renovators to avoid fraud, misunderstandings, and similar problems. If the Administration refuses to eliminate any exemption, then EPA must apply the mandate to apply the requirements in homes occupied by children under six, women of childbearing age (ages 15-49 – pregnancy can occur before and after this age span), and other females between ages six and 14. Thus the requirements would only be optional in owner-occupied housing where only males over the age of five and/or females over the age of 49 reside.  

Child-occupied facilities should be covered

EPA has not fulfilled the statute’s requirement to address renovation and remodeling in “target housing, public buildings constructed before 1978, and commercial buildings.”
  At the very least the requirements should apply in child-occupied facilities as defined in the lead-based paint activities rule.
   Yet one of the key objectives of today's final rule is to prevent and reduce lead exposures among young children. Children face potentially equivalent (if not greater) risks from lead-based paint hazards in schools and day- care centers as they do at home. Indeed, some children spend more time in a particular classroom or day-care room in a given day or week than they might spend in a single room in their homes. If that classroom contains a lead-based paint hazard, the children in it could be at risk.  The statute provides EPA with the flexibility necessary to regulate RRP in child-occupied facilities.
  The Alliance urges EPA to focus on those buildings or portions of buildings where children spend a significant amount of time, or that children regularly or frequently use, rather than all public buildings. Preschools and kindergarten classrooms are examples of the types of buildings that needed to be included, like target housing, in the regulatory program. 

Other commercial and public buildings should be covered 

The Alliance also urges EPA to adopt a schedule for phasing in RRP requirements in other public and commercial buildings, starting with requiring lead safe work practices and prohibiting the dangerous practices on exterior RRP work. At the very least, as a result, the nation will have fewer RRP jobs creating a lead exposure risk for workers, passers-by and neighbors.  

Access to effective test kits will expand access to screening for lead in homes

The Alliance supports EPA’s plan to conduct research to improve the sensitivity of lead test kits and, in the future, recognize their use as an alternative method of testing for lead paint, such as checking components on which painted surfaces will be disturbed for the presence of lead for the purpose of determining whether the renovation lead-safe work practices must be followed.  The Alliance believes that cheaper, faster methods of accurately checking for lead are needed for the proposed rule and many other purposes.  The Alliance urges EPA to financially support the research and take other action to expedite the development of these alternative methods.

Test kit availability timeline not a valid basis for delaying the rule or its effective date

The Alliance disagrees with the notion of EPA delaying promulgation or implementation of requirements in post-1959 pre-1978 properties pending the commercial availability of more reliable low-cost testing kits.  This rulemaking is ten years overdue; another entire US elementary school population cannot wait. The present schedule allows the Administration and researchers significant time to assemble the appropriations and data necessary to improve the test kits’ sensitivity.  The rule and compliance assistance should clarify the other alternatives for checking components for lead paint, including a firm’s option to acquire a lead-based paint inspector or risk assessor certification and keep up-front testing and clearance testing in-house.  

Sample form is confusing and offensive 

The form should be titled more aptly – for example “Pre-Renovation Certification Form for Occupants and Renovators.”  The occupant is not a “recipient.”  The list of parents/guardians does not seem to include birth parents.  The outlining at the top of the form needs clearer titles and section dividers.  The certification for tenants “occupant refused to sign this confirmation of receipt” should be replaced with “occupant did not sign the certification form.” 

Sample form’s design misses opportunity to reveal information that occupants need 

The signing of the form is the opportune time to provide occupants with specific information that they will need, such as emergency contact information for the renovator; start and ending dates; clarification of the work area and work scope; method (if any) that will be used to check for lead before the work starts; containment method; cleanup methods; and method(s) that will be used to determine that the work area and surroundings are free of debris and hazards at the end of the job.   

Renovator cannot presume that children under age six or with EBL are not present

The Alliance disagrees with the notion that renovators can effectively assume the absence of a child under six or a child with an EBL.  Renovators should not have this liability exposure.  Subjective judgments about the presence or absence of belongings or other evidence do not fit a standard intended to protect occupant health and are likely to jeopardize the health of a current or future child occupant. If there is any targeting permitted on the basis of occupancy, firms must not be permitted to presume the absence of the vulnerable population. If the occupant does not sign the form indicating that no child under six is present, or in post-1959 housing that no child with an elevated blood lead level is present, the firm does not have implicit authorization to skip the required protections.  There can be no exception to this interpretation of the absence of a signature. 

2.  Other options considered by EPA

Most approaches to exemptions considered by EPA are unacceptable

The Alliance disagrees with the notion that the proposal should apply only to pre-1960 homes.  A federal agency should not be encouraging consumer fraud by creating policy that denies some property owners the same protections afforded others.  

The Alliance supports EPA’s fourth option – requiring compliance in all target housing

The basis for disregard of this policy in the proposed rule, that “the proposed option provides a more focused targeting of resources on the population most at risk,” is not a valid excuse.  Each RRP project that is performed for compensation has financial resources that will be invested by the property owner in that particular property.  Freeing up dollars from a post-1959 home’s renovation will not transfer them to a pre-1960 property or otherwise “focus” them on a population at any greater risk.   

3.  Activities that would be covered

Common areas should be kept lead-safe

The Alliance agrees that common areas around pre-1978 owner-occupied multi-unit housing should be subject to the requirements.  

Require lead safe work practices for all paint-disturbing work

The Alliance believes that the removal of exterior siding and wallpaper and the repair of HVAC systems are covered by the rule if the particular event disturbs painted surfaces above the de minimis area level on pre-1978 housing.  As with other RRP projects, renovators have the option of checking the painted component to ascertain if it is free of lead-based paint.  

Require lead safe work practices by all specialty contractors

The Alliance opposes the exclusion of any type of specialty contractor if the particular RRP event disturbs painted surfaces above the de minimis area level in pre-1978 housing.  A specialty contractor can check each component to determine if it is free of regulated lead-based paint.  A specialty contractor can hire a certified renovation firm to perform the paint-disturbing activity and clean-up, or the property owner can handle this.  Since most specialty contractors are skilled in an important trade but do not perform painting, plaster, drywall, or carpentry work, making another arrangement for set-up, demolition, and clean-up is already a routine element of RRP projects involving a special skill. 

4. Exceptions

Exemption after paint tests negative for lead using an EPA-approved test kit

The Alliance supports the plan to permit certified renovation firms to use EPA-approved field test kits to demonstrate that a component is free of regulated lead-based paint (i.e., there is less lead in paint than 0.5% by weight or one milligram per square centimeter).  The Alliance believes that EPA’s plan to approve kits will broaden small business and consumer access to such methods and ultimately lower the cost of determinations of the presence of lead.  EPA must not approve a kit unless it has (1) a demonstrated probability of a false positive response of no more than 10% to lead below the regulated level and (2) a demonstrated probability of a false negative response of no more than 1%.  Adding independent verification of test kits’ accuracy, including periodic follow-up reports and audits, to the National Lead Laboratory Accreditation Program’s functions might expedite implementation of the approval process.    

Exemption based on painted area to be disturbed 

The current regulatory standard has been two square feet since 1998 under EPA’s renovation rule and 2000 under HUD’s lead-safe housing rule. The Alliance accepts the notion of an exemption from requirements based on a small amount of painted surface to be disturbed. The Alliance urges EPA to not exempt from the requirements an amount of painted surface area to be disturbed any greater than two square feet per component.  
Renovations are not “operations”

The use of the word “operations” after the expression “emergency renovation” in §745.82(b) is confusing and redundant.  The Alliance suggests its deletion, because the word “operations” has been used to denote a different universe of work, as in “operations and maintenance,” in the lead hazard control nomenclature. With these concepts in mind, the following re-write is suggested for the paragraph proposed as §745.82(b):

The advance information distribution requirements in § 745.84 do not apply to emergency renovations operations, which are renovation activities that were not planned but result from a sudden, unexpected event (such as non-routine failures of equipment) that, if not immediately attended to, presents a safety or public health hazard, or threatens equipment and/or property with significant damage. Interim controls Work performed in response to an elevated blood lead level in a resident child are also not emergency renovations operations. The work practice, training, and certification requirements in §§ 745.85, 745.89, 745.90 and the recordkeeping requirements in § 745.86(b)(6) and (b)(7) apply to all emergency renovations operations to the extent practicable.

Alternatively EPA could substitute the word “events” for “operations.”

Exemption for emergency situations must be followed by clearance testing

The Alliance agrees in concept with an exemption from full compliance for emergency situations, and concurs with the language requiring compliance with the renovation requirements “where practicable.”  However, this exemption must be qualified in the final rule to ensure that no hazards are left behind with the insertion of the following language: 

If all of the required safe practices are not followed, then the home (or work area) must not be reoccupied until the home (or the area where paint was disturbed and passageways in and out of the home) has achieved clearance according to the procedures in 40 CFR 745.227(e)(8). 

Exemption for emergency situations must not allow denial of information to occupants

Compliance with information distribution requirements must occur within three days after the emergency renovation and clearance.  This requirement should be added to the final sentence of §745.82(b) with the insertion of the following language:

… and the information distribution requirement in § 745.84 applies within three days after the completion of the emergency renovations.

No exemption is appropriate for a response to a child with an elevated blood level 

It is imperative that any work in the home of a child with an elevated blood lead level prevent repeated exposure to lead by following the basic lead safety methodology developed for abatement, interim controls, and now renovation, remodeling, and painting.  Therefore, the Alliance disagrees with the proposed exemption from lead safe practices for any activity conducted in response to a child with an elevated blood level.  It is critical that the home of a lead-poisoned child be repaired as quickly as possible, but there should be no general exemption from, or time-limited window for deviance from, the very work practice, training, certification, and recordkeeping requirements that have been developed to protect a child from being poisoned.  An exemption will only increase the poisoned child’s exposure to lead.  

Exemption not warranted for elevated blood level cases 

Federal, local and state policies that impose deadlines for ordered responses to an EBL typically allow ten to 30 days for compliance with such orders.  With the broadening of capacity for performing interim controls that will result from this rulemaking, property owners will be able to secure needed services from qualified personnel without violating agency orders’ deadlines.

Clearance should be required after RRP intended for elevated blood level cases 

Because of the imperative to follow established lead safety methodology in the home of a child with an elevated blood lead level in order to prevent repeated exposure to lead, EPA should require a clearance test in the situations where the RRP work is conducted in response to the EBL. This addition would render EPA’s requirements when a child has been poisoned as protective as most states’ lead poisoning prevention laws.  
Training, Certification, and Accreditation

Firm certification

The Alliance supports the plan to certify firms because it enables EPA and states to have a record of presenting qualifications and contact information on all entities that are conducting RRP in older residential properties.  However, since the rule already requires amendments to submit changes in key information that will enable EPA and states to maintain a current record, and since there are no renewal requirements of substance, the requirement for renewing firm certification could be deleted. 

Firm recordkeeping

The Alliance supports the proposed recordkeeping requirements because the level of detail that must be maintained about each element of a renovation project will facilitate compliance monitoring and consumer awareness. Since firms must maintain client records for communication and marketing purposes, and personnel and income records for tax reporting purposes, they will have information systems on which to build.  Besides providing an EPA-provided form, the rule or guidance should allow other reasonable record storage methods such as chronological project logs, photographs, and electronic files, and specify that password-protected electronic records and similar information control measures may be substituted for manual signatures.  The Alliance believes that recording every worker’s training information on each renovation project’s record is unnecessarily duplicative.

Advance notification of EPA regarding renovation events.

The Alliance agrees that advance notification of planned renovation events will support monitoring of compliance with work practice requirements while renovations are underway.  Simple automated telephone and online systems, using firm-specific pass codes to enter dates and addresses, can create a valuable resource that will facilitate unannounced visits to RRP projects.  EPA and states could share the enforcement responsibility by providing other public agencies (local, state, and federal) that have some oversight or knowledge of related activities with access to such advance notification, as well as firm records.  For example, projects that involve plans to “construct, enlarge, alter, or repair a structure, or to erect, install, enlarge, alter, repair, remove, convert or replace any electrical, gas, mechanical, or plumbing system” are subject to the requirements of the International Building Code (IBC) in states and localities that have adopted the model IBC or predecessor building codes. Perhaps some notification can be streamlined, so that EPA could be notified when renovators apply for a local building permit (by describing the work that will be performed and the methods to be used).  The IBC already provides for ongoing inspections to ensure that work is consistent with the permit application and meets applicable requirements, and requires that work in existing structures not worsen existing hazardous conditions.  

Renovator certification unnecessary 

The Alliance does not support a requirement that renovators be certified.  While in theory this enables EPA and states to have a record of presenting qualifications and contact information for some individuals who perform RRP in older residential properties, in practice it adds no value since the firms that employ renovation workers must be certified.  The most important qualification for doing RRP work is completion of training.  A registry of persons trained could allow EPA, states, public agencies, and consumers to ascertain who is qualified to do RRP work. Indeed, since accredited training providers will report the names of persons successfully completing renovator training, the rule could provide that EPA and states use this information to populate a registry, and that trained persons be known as “registered renovators.”  The federal government should also revive the leadlisting.org website, as an aid to consumers.

Renovator supervision on-site

Unless the other workers are legitimately trained, the trained renovator would have to be on-site at all times. Otherwise, limiting the renovator’s participation to set-up and cleanup is inadequate protection for occupants, passers-by, neighbors, and the workers who only received an hour of training.  For example, the improperly trained workers will not know what needs to be done when containment is compromised by wind or other factors, how to safely remove a painted component or disturb a painted surface, or how to clean up if they finish before the renovator returns.  

The distinction between renovators and workers adds bureaucracy 

The Alliance believes that the certification of some workers called “renovators” and the imposition of a two-tiered training requirement creates an artificial distinction between employees working on the same job, and dictates that there must be a hierarchy or management structure at every RRP worksite.  While the word “supervisor” is not used expressly in § 745.90 of the proposed rule, in most work environments it is a supervisor who receives more training, is responsible for training others in some of what they learned in training, and directs the work of others.  There is no evidence in the docket that small or large entities that perform RRP deploy personnel to provide continuous onsite supervision during specific phases of a project, or even structured episodic supervision at the beginning and end.  Real-world experience indicates that workers are assigned singly, or, most typically, in pairs, and any supervisors audit their work at unannounced times rather than show up during the first and last time intervals of the job.  Apparently the labor cost of this artificial hierarchy has not been factored into the economic analysis.  Had it been, the cost-effectiveness of training all workers would have been realized.  Instead this inefficiency will unnecessarily expand the cost to the property owner.

Workers need and deserve training

The Alliance disagrees with only requiring that non-renovator workers receive one hour of renovator-conducted training.  All individuals who perform renovation work need and deserve an effective training experience under the direction of a qualified trainer.  They need training to excel at preventing exposure to lead by occupants, and they are entitled to have information with which they can fully protect themselves and their dependents.  Under the current proposal, a worker will be directed to contain and clean but may not know that there are health risks if the containment is compromised while alone on the job or that s/he not track out or take home lead debris. In this unprecedented hierarchy, only renovators have this information.  The effect of this is that more junior, presumably lower paid, personnel will not be as equipped to protect occupants, neighbors, passers-by, themselves, and their families as will some other employees of the same firm. Renovation firms and public health are better served by a universal training requirement that equips everyone in a firm with full knowledge.  

Universal training will ensure that lead safety prevails in the marketplace and workforce

As has happened with other environmental priorities, industry will adapt to a clear and reasonable requirement. A universal training requirement will stimulate the widespread availability of training, while confusion about who does and does not need training will stymie capacity building.  Clarity about the requirement will motivate all members of the renovation work force to obtain training during the initial compliance period.  If the industry is held to compliance with a standard requirement over a short time frame, no business is at a disadvantage and sector-wide compliance is achievable because all stand to gain from allowing their employees to attend training.  A well-supported universal training requirement can build a critical mass of workers, including some who will cycle between employers but continue to work in the renovation, painting, and construction industries.  Ensuring that lead safety training reaches those who perform day work for homeowners or contractors will help to protect the segment of the renovation marketplace that resides in the informal economy, since 90% of day laborers are hired to do construction work and 80% to paint.
 

Training credentials should be transferable

If the credential is in the possession of the worker, evidence that she or he has completed training can move from one employer to the next (and from one day labor assignment to the next).  This can be facilitated by accredited training providers’ issuance of wallet-size photo identification cards (ID) to those who successfully complete training. The provision of such ID, in addition to training completion certificates, is already standard practice for training providers.  And, since EPA is building reciprocity into the rule, the record of training completion can be transferable between states.   

Renovator certification is redundant and confusing 

The Alliance believes that successful accredited training course completion suffices to qualify a worker to work without further review or other action that would have cost implications for the regulated population or government, since certified firms will be held accountable for hiring qualified personnel and other compliance matters.  Indeed, suggesting that the circumstance of successful course completion equates with “certification” could confuse consumers about the exact meaning and relative importance of certification.  Because identification as having successfully completed the required accredited course is a more accurate description of a person who performs renovation work, the rule should be re-crafted to delete the adjective “certified” before the noun “renovator” or replace it with the “qualified.”  

Sampling technicians should be certified

The Alliance disagrees with the notion that sampling technicians’ successful course completion should qualify them to work without being licensed or certified.  Ten states already authorize this discipline through license or certification, and HUD requires certification for unsupervised clearance examination by a sampling technician after non-abatement work.  Certification or another system for authorizing and tracking persons performing clearance provides a means for complaints and action against fraudulent or otherwise unprofessional conduct.
 Since clearance entails a promise that a performance standard has been met, a direct line of accountability is crucial. 

Refresher training has questionable merit

The Alliance disagrees that refresher training should be required every three years for renovators or sampling technicians.  Any investment in expanded training would be more wisely spent on attendance of a refresher course shortly (three to six months) after initial course completion.  Three years is a lengthy interval between training experiences, and may not be soon or frequent enough to cover developments such as updates in federally approved methods of checking paint for lead.  Training course records for renovators (or registries), and certification records for renovation firms and sampling technicians should be used to disseminate any important updates such as changes in standards or practices.  

Certified abatement personnel should be trained for lead-safe renovator work

The Alliance agrees that certified abatement personnel who plan to perform renovation work must receive adequate preparation to comply with the proposed requirements.  EPA can easily stage training them with an appropriately updated abatement refresher course.  Those who want to perform renovation work before they are scheduled to take a refresher can join other the contractors and workers in completing an accredited renovator course before performing work regulated by the proposed rule. To enable their eligibility to perform RRP work, EPA should expeditiously publish an updated abatement refresher course.

Pre-qualification of persons trained in lead safety for renovator work 

More than 40,000 persons have been trained in LSWP during the past six years as a result of significant efforts to build capacity by the US Department of Housing and Urban Development; by states such as Vermont, Wisconsin, Maryland, Iowa, Maine, and New Jersey; and by private sector efforts such as that supported by the National Paint and Coatings Association. Common sense demands that individuals who previously completed a federally approved training course in lead safe work practices not be subjected to redundant training to comply with the proposed requirements since 95% of the information in the courses that they completed applies to these activities. However, EPA should develop and publish an appropriately updated field guide that covers major elements of EPA’s final rule that vary from pre-2006 federally approved LSWP courses, and require that firms provide this information to workers who previously completed such a course.
Pre-qualification of sampling technicians to be sampling technicians

The Alliance agrees that EPA need not require that persons who successfully completed lead sampling technician training delivered by an accredited trainer take the course again.  In addition, the Alliance urges EPA to recognize lead sampling technician certifications previously conferred by state programs and to require reciprocity so long as the certifying state required proficiency in the EPA sampling technician course.

Termination of sampling technician certification

The Alliance agrees that current approaches for suspending, revoking, or modifying certifications be extended to sampling technicians. 
Training course length

The Alliance supports the descriptions of the curricula for renovator and lead sampling technician training in that they cover the appropriate topics and provide hands-on experience for two hours within the total time allotted for each course.  EPA should not reduce the proportion of the hands-on component of either course. 

Translations of training courses into non-English language should not be double-charged

The Alliance disagrees that the translation of a course into another language be treated as a separate course for accreditation purposes.  The proposed rule requires a signed certification by a professional translator that the translation of an English-language course is accurate.  If the English-language course has already been accredited, EPA should not impose a duplicative accreditation requirement or allow States to do so. Such as practice creates a financial disincentive for training firms to develop or offer courses in a language other than English.  

EPA should have a centralized process for approving courses and translations

In the interest of maintaining a national training system and preventing duplication of effort, EPA should accredit courses nationally, and coordinate translation monitoring and acceptance. This would prevent fifty plus states, territories, and tribes from needing to constantly accredit courses and approve translations as the field evolves.  HUD developed criteria and approved courses to facilitate progress under its Lead-Safe Housing Rule, and EPA can do the same.  Most states that adopt the EPA program will prefer selecting from an array of approved courses over developing their own.  Numerous state courses governing renovations were developed because EPA had not approved an acceptable course in the subject matter.  

EPA must pay close attention to the needs of non-English speaking workers

Individuals of Latino/Hispanic ancestry constitute 35% of all painters, 38% of all construction helpers, and 41% of all construction laborers in the US workforce.
  In response to the fact that Latino/Hispanic workers are suffering workplace injury and death at a much higher rate than others, OSHA has appointed ten regional Hispanic/English-as-Second-Language (ESL) Coordinators and adapted its training tools at the national level.
  EPA needs to take similar steps to ensure that this population has universal access to translated, culturally competent training.  
Renovation Activities

The preamble suggests that the proposed requirements are somehow more specific because clearance is not being performed.
  Like the RRP, both HUD’s lead-safe housing rule and abatement work practices require occupant protection and clean up.  They also specifically prohibit open flame burning, uncontrolled power sanding and blasting, and similar dangerous practices; the proposed requirements do not.  Refraining from dangerous practices and conducting clearance are the prevention and performance standards that have been scientifically proven to protect humans from exposure to lead hazards.  

1. Background

Work practice requirements must apply to vacant residences

The Alliance disagrees that otherwise required work practices may be skipped or reduced in unoccupied residential property.  With no furniture or other belongings present, containment and clean-up will be expeditious. In a completely vacant unit, containment is needed to prevent the dispersion of lead dust throughout the home, and thorough cleaning is needed to help to prevent residual lead hazards after the work is done.      

2. Work Practice Standards

Occupant Protection: Warning signs should be protective and posted 

The requirement to post a sign is crucial to protecting occupants, neighbors, passers-by, and others.  Considering that the presence and removal of the sign will be the only notification that work has started and ended, the effectiveness of the signs in communicating risk is of utmost importance. The signs should be posted in the language of the occupant, as HUD’s Lead-Safe Housing rule requires.
  The location, wording, and size of the signs must ensure that affected persons readily notice and attend them; one model to consider is New Orleans’ requirement.

Exterior containment not protective enough

The HUD Guidelines’ Chapter 8 recommends that ground cover for containment purposes extend 20 feet from the exterior surface where paint is disturbed where the contractor has refrained from dangerous practices that generate lead-based paint debris and dust (such as uncontrolled machine sanding or blasting), or gases that will solidify into lead hazards (such as open flame burning and torching).  The proposed rule allows these practices and merely requires that exterior ground cover for containment be extended out from the edge of the structure “a sufficient distance to collect falling paint debris.”  These gross practices will generate, stir up, and disperse hazards (not just visible paint debris) over an area larger than the 20 feet envisioned by the HUD Guidelines.  With wind speeds of 10-20 MPH or some rain, the hazards will be deposited across an even larger area.  If these practices are permitted for exterior work, EPA must require a completely covered scaffolding enclosure or another type of impenetrable barrier structure to protect neighbors and the larger community.  At minimum, EPA must specify the “sufficient distance” standard as “at least twenty feet to collect all debris and residue” and address circumstances such as wind and rain.

As previously stated, dangerous practices that cause lead poisoning should be prohibited 

The Alliance disagrees that EPA should allow renovation, remodeling, and painting firms to use dangerous work practices.  Nothing in the economic analysis, or elsewhere in the docket, documents that the proposed method is inherently more health protective than a ban on unsafe practices.  EPA’s rejection of a ban as impossible because the practices are commonly used represents an abdication of its duty to the public. Thousands of US contractors have already ceased using these practices, thanks to EPA’s abatement policy, HUD’s rule, and ten states’ policies. The power now rests with EPA to, once and for all, make the ban on unsafe practices the law of the land.  At the absolute minimum, EPA must prohibit uncontrolled machine sanding and blasting, burning using an open flame, a torch, or multiple heat guns, and stripping using volatile chemicals such as methylene chloride.  EPA could allow needs-based exceptions for circumstances by accepting and granting requests from contractors such as for using burning practices on fine interior millwork on historic buildings.      

Cleaning Verification. 

Private sector standards for clearance have been improperly disregarded  

No case has been made that, for the purpose of determining if lead hazards remain after RRP work is completed, the cleaning verification method suggested by the Small Business Administration to the SBREFA panel
 in 2000 is superior or even equivalent to the clearance method, dust wipe collection method, and wipe sampling material specification that have been approved and refined by the American Society of Testing Materials.
  The National Technology Transfer and Advancement Act requires that federal agencies adopt private sector standards, particularly those developed by standards developing organizations.

Clearance is not significantly more expensive or less convenient than “verification”   

Under the abatement model, clearance is “one size fits all”: it is performed by an independent person, who has been trained and certified as a risk assessor or paint inspector, and the entire home is checked.  EPA should seriously review the options for clearance testing after RRP work.  Among the issues to consider: 

· Independence of the person who did the work from the individual who performs clearance. The degree of relationships ranges from the RRP worker, another employee of the RRP firm, a person hired by the RRP firm, a person hired by the property owner, a public agency, the property owner, the occupant. HUD allows the person performing clearance to be an employee of the same firm.
 The extent of independence could vary based on the level of risk of hazards, where the occupant is encouraged to use a kit after low-risk jobs but a certified technician, such as another employee of the RRP firm, collects wipe samples after a high-risk job. 

· Allowing owner-occupants to waive a clearance requirement. The SBREFA panel considered this.
 Instead the contractor would conduct cleaning verification.

· Skills and qualifications. The proposed rule adds sampling technicians to the types of personnel that can perform clearance. Integrating this position into existing firms will expand capacity and control the cost of clearance.

· Associating the number of dust wipes with the actual scope of the work area. It’s senseless to require wipes of four floors and four sills if the work was only performed in one room. Post-abatement clearance entails unit-wide clearance because the goal is hazard elimination throughout the home; clearance in a renovation project should address dust hazards in and around the work area.

· Linking a clearance requirement to higher risk jobs. The SBREFA panel determined that clearance after jobs involving “large-scale surface preparation or demolition and any practice prohibited by the abatement rules” would be a “limited regulatory approach.”

· Management of re-occupancy. More than one-third of RRP projects do not involve the entire interior of the home.
  During the RRP projects that possibly involve the entire interior, such as painting and work on plumbing, HVAC, or electrical systems, painted surfaces are not necessarily disturbed in every room on every day.  Most occupants do not vacate the home during RRP; instead they conduct their lives around the ongoing work.  Occupants can be appropriately educated about the temporary risk of hazards after the work is completed, pending the lab report confirming successful clearance, with a standard warning. This information can be added to the pamphlet and the certification form.

The verification activity could be costly in terms of labor, including the time involved in waiting for surfaces to dry or return trips for the same reason. Clearance performed by an in-house sampling technician in a home where only one room was affected could cost as little as $14 (for lab analysis of dust wipes).   EPA should consider the full continuum of options using the proven methodology of clearance.  

Some requirements for cleaning and “verification” are not prescriptive enough

The proposed 40 CFR 745.85(a)(4)(i)(A) introduces the subject of cleaning by stating that the firm must “pick up all paint chips and debris.” This text communicates the incorrect notion that hazards are visible, and does not explain where to place the material that has been “picked up.” It could be re-worded to state that the firm must “collect all paint chips, debris, and dust, and, without dispersing any of it, seal this material in a heavy-duty plastic bag.”  

The proposed 40 CFR 745.85(b)(1)(i) does not specify if the visual examination, which follows the wet mopping, is to be performed after the floor has dried or if it can be performed while the floor is still wet.  As any cleaner knows, moisture on a wet surface masks residue such as debris and dust.  EPA should specify by beginning the sentence “After the floor has completely dried, a renovator must perform a visual inspection to determine …”

The proposed 40 CFR 745.85(b)(1)(ii) should read “After the work area has passed a visual inspection…” instead of “After a successful visual inspection…” 

The proposed 40 CFR 745.85(b)(1)(ii)(A) cleaning verification, which only includes windowsills, should include “windowsills and other horizontal surfaces above the floor level, such as molding, baseboard heaters, and cabinets, that were not covered during containment.” This change should be made to all of the subparts, or the term “other horizontal surfaces above the floor level” may be used throughout.

The 2nd sentence of the proposed 40 CFR 745.85(b)(1)(ii)(A)(1) should read “If the cloth that has been used to wipe the surface matches the cleaning verification card, then …” 

Some requirements for cleaning and “verification” are excessive

The proposed 40 CFR 745.85(a)(4)(ii)(B) states that the firm must “vacuum all remaining surfaces and objects in the work area, including furniture and fixtures...”  If these are the same furnishings that are to be contained per 40 CFR 745.85(a)(2)(i)(A), they should not need to be vacuumed.

The proposed 40 CFR 745.85(b)(1)(iii) should allow for work area clearance by adding the phrase “…and except that clearance is only required for the work area.” As it reads presently, consumers choosing the more protective standard of clearance would have to pay for whole-house clearance while the cleaning verification process addresses only the work area.

Submitted by:

Jane Malone

Housing Policy Director for the Alliance for Healthy Homes

jmalone@afhh.org
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