November 25, 2009

United States Environmental Protection Agency
Document Control Office (7407M)

Office of Pollution Prevention and Toxics (OPPT)
1200 Pennsylvania Ave., NW

Washington, DC 20460— 0001

Re: Comments on Proposed Revisions to RRP Rule, Docket EPA-HQ-OPPT-2005-0049
To Whom It May Concern:

On behalf of the National Center for Healthy Housing (NCHH), the Alliance for Healthy Homes
(the Alliance), and the Northern Manhattan Improvement Corporation (NMIC), we offer the
following comments on the changes EPA has suggested to the Renovation, Repair, and Painting
rule (RRP), as published at 74 Fed Reg. 55506, Oct. 28, 2009. NCHH is national nonprofit
organization based in Columbia, MD committed to creating healthy and safe homes for children
through practical and proven steps. The Alliance is a national, nonprofit, public interest
organization based in Washington, DC working to prevent and eliminate hazards in our homes
that can harm the health of children, families, and other residents with nearly two decades of
experience working on lead poisoning prevention policies. NMIC is a community based non-
profit organization in New York City that provides free legal representation to low-income
tenants, redevelops multi-unit residential buildings with a predominately low-income population,
and operates a shelter for families of lead-poisoned children.

We strongly support EPA’s efforts to improve the RRP rule by eliminating the Opt-Out
provision, requiring renovation firms to disclose additional information to property owners and
tenants, and modify training requirements. Our specific comments follow.

l. Eliminating the Owner-Occupied, Opt-Out Provision

EPA’s proposal presents a compelling public health and economic rationale for eliminating the
owner-occupied, opt-out provision and making the change effective on or before April 22, 2010.
Beyond that rationale, we believe that the existing exemption violated federal law because EPA
attempted to redefine the Congressional definition of “target housing.” by excluding some target
housing based on claims about its occupancy at the time of the regulated RRP work. Unlike other
places in the law such as the definition of lead-based paint, Congress did not authorize EPA to
change its definition of target housing. Therefore, the exemption must not go into effect on April
22,2010.

A Opt-Out Clause Violated Federal Law

For the record, NCHH, NMIC, and the Alliance want to make clear how the exemption violated
the law. The proposed rule resolves this violation, but does not explain it in the preamble to the
proposed rule.



Specifically, the current version of the RRP Rule fails to address all target housing, as required
by TSCA 402(c)(3)." Instead, the RRP Rule establishes a process for homeowners to allow
contractors to generate lead hazards if no children or pregnant woman reside in the housing and
it is not a child-occupied facility. Section 402(c)(3)* and the Consolidated Appropriations Act of
2008’ required that these buildings be addressed in the rule.

In the current version of the RRP rule at 40 CFR 745.82(c), EPA stated that:

The training requirements in § 745.90 and the work practice standards for
renovation activities in § 745.85 apply to all renovations covered by this subpart,
except for renovations in target housing for which the firm performing the
renovation has obtained a statement signed by the owner that the renovation will
occur in the owner’s residence, no child under age 6 resides there, no pregnant
woman resides there, the housing is not a child-occupied facility, and the owner
acknowledges that the renovation firm will not be required to use the work
practices contained in EPA’s renovation, repair, and painting rule. For the
purposes of this section, a child resides in the primary residence of his or her
custodial parents, legal guardians, and foster parents. A child also resides in the
primary residence of an informal caretaker if the child lives and sleeps most of the
time at the caretaker’s residence.

In essence, in the current version of the RRP rule, EPA effectively changed the statutory
definition of “target housing” by carving out an exemption for owner-occupied housing where
children or pregnant women do not reside. The training and work practice standards are the two
core substantive requirements in EPA’s RRP rule. The other relevant substantive requirement
deals with information distribution. But that requirement was mandated by another provision of
the law — § 406(b).’

In adopting the current version of the RRP rule, EPA reasoned that this exemption was
appropriate because the Agency

...believes that primarily focusing society’s resources on the housing that presents
the greatest risk to children is consistent with Congressional intent. In the Senate
report on Title X, Congress noted the need ‘for a flexible, targeted approach for
protecting children from exposure to lead hazards while maintaining housing
affordability’ (Ref. 25). The report also noted that ‘exposure to lead is primarily
caused by ingesting paint dust or chips,” which is the route of exposure of concern
primarily for young children, ages 18-27 months. Indeed, in the Congressional
findings for Title X, Congress focused on the lead poisoning of children and the

' 15 U.S.C. Sec. 2682 (2008).

215 U.S.C. 2682(c)(3) (2008). Section 402(c)(3) of the “Residential Lead-Based Paint Hazard Reduction Act of
19927, Pub. L. No. 102-550, 106 Stat 3672 (2008).

* Consolidated Appropriations Act of 2008, Pub. L. No. 110-161.

* 40 CFR 745.82(c). 73 Fed. Reg. 21759 (22 April 2008)
315 U.S.C. 2686(c) (2008).



need to address this as a national priority. [Sec. 1002, Public Law 102-550]. The
focus on children can also be inferred from the very definition of ‘‘target
housing’” which on the one hand excludes housing for the elderly and disabled
““unless a child under six resides or is expected to reside’’ there. Similarly, this
final rule focuses on the population most at risk and does not provide any
exceptions if a child under age 6 resides in the target housing to be renovated.®

EPA concluded by stating that it “has determined that allowing these owner-occupants to opt out
of the training, certification, and work practice requirements of the rule does not significantly
compromise the safety and effectiveness of this rule because the limitations on the applicability
of the exception with respect to children under 6 and pregnant women serve to minimize the
possibility that a young child or a pregnant woman will be exposed to a lead-based paint hazard
resulting from a renovation in target housing.””

The statute is clear that renovations of target housing should be covered, and nothing in the
statute limits the mandate to childhood exposures. Indeed, as EPA now acknowledges in its
proposed revisions to the rule, "EPA believes that implementing the regulations without the opt-
out provision promotes, to a greater extent, the statutory directive to promulgate regulations
covering renovation activities in target housing."® EPA does not have the authority to carve out
a class of target housing and exempt it from all requirements without making a determination
that the activities do not create lead-based paint hazards. EPA made no such determination.

In its justification for the current version of the RRP rule, EPA did not account for the fact
renovation work performed in owner-occupied target housing could create lead hazards that can
poison non-resident children. For example:

Children living in adjacent housing may be affected by activities prohibited by the RRP
rule such as sandblasting and other uncontrolled abrasive operations, as well as activities
allowed but controlled through containment under the rule such as extensive hand
scraping, all of which can spread lead dust and contaminate lead soil far beyond the
property line.

Children and pregnant women may visit the home but not reside there, such as children
visiting a grandparent’s home. A single exposure to lead hazards can poison a child or an
adult. Frequent and repeated exposures are not needed. Ingestion of less than one
thousandth of a gram of lead can poison a child. That ingestion can result from a child
rubbing his or her hand on a severely contaminated handrail or playing on a contaminated
floor.

Children of workers who take home lead dust

673 Fed. Reg. 21710 (22 April 2008)
773 Fed. Reg. 21711 (22 April 2008)
¥ 74 Fed Reg. 55518, Oct. 28, 2009



Children of future residents who are unaware of the lead hazards created by the previous
owner. High levels of lead dust contamination are extremely difficult to clean up and can
persist for years, posing hazards to subsequent residents.

In its justification for the current RRP rule, EPA addressed the concern that the children of
subsequent owners may be exposed to lead-based paint hazards by stating:

EPA does not believe it is an effective use of society’s resources to impose this
final rule requirements on all renovations in order to account for the portion of
homes without young children that will be sold to families with young children
following renovations. Moreover, the Disclosure Rule, 40 CFR part 745, subpart
F, requires sellers of target housing to disclose known lead-based paint or lead-
based paint hazard information to purchasers and provide them with a copy of the
lead hazard information pamphlet entitled Protect Your Family From Lead in
Your Home (Ref. 7). In the situation described by the commenters, the receipt of
this information should prompt the family to inquire about potential lead-based
paint hazards in the home, particularly if one of the selling points is that areas of
the home have been recently renovated. In addition, EPA continues to recommend
that purchasers take advantage of their statutory opportunity to have a lead-based
paint insgection or risk assessment done while in the process of purchasing target
housing.

EPA’s reasoning in its April 2008 decision related to lead poisoning risks to subsequent
occupants was seriously flawed. A potential homeowner knowledgeable about the RRP rule is
likely to assume that any renovation was done using lead-safe work practices consistent with the
RRP rule. There is nothing to alert them to the fact that lead safe work practices and cleaning
were not performed; record of the composition of prior households is not ordinarily conveyed. It
is unreasonable to assume that a typical homeowner or someone renting a previously owner-
occupied dwelling would know the detailed exemptions on the RRP rule. In addition, the Protect
Your Family from Lead in Your Home booklet required to be provided to prospective buyers and
tenants does not contain any reference to EPA’s exemption of owner-occupied housing in which
no child or pregnant woman is present.

Even if the potential renter or buyer was aware of the potential exemption, there is no obligation
of the owner to disclose the opt-out statement or the use of the exemption. The reality is that
without specific information to the contrary, such as a special disclosure requirement or lead-dust
test results, the subsequent occupants will have no reason to question whether the home may
contain lead hazards caused by unsafe remodeling practices.

Thus, EPA’s exclusion of owner-occupied housing without resident children or pregnant woman
in the current version of the RRP rule was arbitrary, capricious, and short of the public’s
statutory right. EPA needs to modify the rule by eliminating the opt-out provision as proposed to
correct these shortcomings.

? 73 Fed. Reg. 21710 (22 April 2008)



B. Observations on EPA’s Determinations in Preamble to Proposed Rule

In the preamble to the proposed rule, EPA made a number of statements of its beliefs regarding
the owner-occupied, opt-out exemption. We are providing these statements in italics below.
Following the statement, we provide our comments on each of these statements:

EPA states, ““After further consideration of the opt-out provision, the Agency believes it is in
the best interest of the public to remove the provision.”*® We agree.

EPA states “Moreover, EPA believes that implementing the regulations without the opt-out
provision promotes, to a greater extent, the statutory directive to promulgate regulations
covering renovation activities in target housing.”'' It says later that “Finally, EPA believes
that implementing the regulations without the opt-out provision promotes, to a greater extent,
the statutory directive to promulgate regulations covering renovation activities in target
housing.”*? We agree. It is the only option that is consistent with the law.

EPA states “EPA believes that there is already training capacity. In fact, training providers
have reported to EPA that they have recently cancelled training offerings due to a lack of
demand.”*®  We agree. In our discussions with our instructors and other training providers,
there appears to be sufficient capacity for the current level of demand. EPA needs to continue
its successful efforts to build capacity by working with other agencies to drive training
demand. According to EPA’s original economic analysis, it would cost the estimated 236,000
Certified Renovators about $140 million to complete the training. Of that total, $50 million
was for tuition fees. The balance was for travel expenses and lost income while taking the
training. Given the current economic conditions, the federal government needs to seriously
consider subsidizing the tuition fees to reduce the burden on renovators. The most likely
source of support would be the U.S. Department of Labor workforce development funds or
other similar sources, especially those established by the American Recovery and
Reinvestment Act. A subsidy for tuition fees would enable 236,000 renovators and the more
than 300,000 workers they will train to comply with the rule. The proposed rule would add
almost 100,000 renovators who need training. By investing in tuition fees, the Administration
can reduce the economic impact on Certified Renovators and even create new job
opportunities.

EPA states, “After further consideration of the opt-out provision, the Agency believes it is in
the best interest of the public to remove the provision. EPA believes that the opt-out
provision is not sufficiently protective for children under age 6 and pregnant women,
because it does not provide protection from improperly performed renovations for visiting
children and pregnant women; for children and pregnant women who move into a newly
purchased house that was recently renovated under the opt-out provision; and for children
and pregnant women who live adjacent to a home where the exterior is being renovated

1974 Fed Reg. 55509, Oct. 28, 2009
174 Fed Reg. 55509, Oct. 28, 2009
1274 Fed Reg. 55518, Oct. 28, 2009
174 Fed Reg. 55510, Oct. 28, 2009



under the opt-out provision” ** We agree. EPA continues "In addition, while the RRP rule

focused mainly on protecting young children and pregnant women from lead hazards,
exposure can result in adverse health effects for older children and adults as well.”* We
agree as well. Indeed, a recently published study concluded that blood lead levels in six year
olds is more strongly associate with cognitive and behavioral development than is blood lead
measured in early childhood, and concluded that "efforts to reduce lead exposure should
continue as children progress to school age,"'® nor is there any sound reason to ignore the
long term health impacts of lead exposure among adults."”’

e EPA states “EPA believes that the conclusions it made in 2008 regarding these
recommendations are applicable to this proposal, particularly with respect to the removal of
the opt-out provision.”*® We agree. Any alternative to elimination of the opt-out is
inconsistent with the law and the law’s stated goal of reducing exposure to lead-based paint
hazards created by renovation, repair and painting activities.

e EPA states “EPA considered several significant alternatives to this proposed rule that could
affect the economic impacts of the proposed rule on small entities. These alternatives would
have applied to both small and large entities, but given the number of small entities in the
affected industries, these alternatives would primarily affect small entities. For the reasons
described in this unit, EPA believes these alternatives are not consistent with the objectives
of the rule.”*® We agree. The alternatives offered by EPA are as follows:

X2 Alternative #1: "Delayed effective date. EPA considered an option that
would delay the removal of the opt-out provision by 6 months, and another option that
would delay the date by 12 months. These options would make the RRP program more
complex to implement and might lead to confusion by renovators and homeowners. These
options would also lead to increased exposures during the delay period, including
exposures to children under the age of 6 and pregnant women. Therefore, EPA believes

474 Fed Reg. 55518, Oct. 28, 2009
1374 Fed Reg. 55518, Oct. 28, 2009

' Hornung, Lanphear, Dietrich, Age of Greatest Susceptibility to Childhood Lead Exposure: A New Statistical
Approach. 117 Env. Health Perspectives (8) 1309, 1312 (August 2009). The authors there cite to several additional
recent studies that "have suggested that lead exposures at school age may be more strongly related to decrements in
1Q scores or neuroanatomical deficits." Id at 1312.

17 See, e. g., Kosnett, Recommendations_for Medical Management of Adult Lead Exposure, 115 Env. Health
Perspectives (3) 463 (2007) (summarizing body of literature on potential for hypertension, effects on renal function,
cognitive dysfunction, and adverse female reproductive outcome in adults with blood lead levels <40 pg/dL);
Weuve, Cumulative Exposure to Lead in Relation to Cognitive Function in Older Women, 117 Env. Health
Perspectives 574(2009) (cumulative exposure to lead, even at low levels experienced in community settings, may
have adverse consequences for women’s cognition in older age); Lustberg, Silbergeld, Blood Lead Levels and
Mortality, 162 Ach. Intern. Med. 2443-2449 (Nov. 2002) (individuals with elevated blood lead levels experienced
significantly increased circulatory and cardiovascular mortality, and lead exposure may increase susceptibility to
cancer); Schwartz, Stewart, Bolla, Simon, Bandeen-Roche, Gordon, Links, Todd, Past Adult [.ead Exposure Is
Associated with Longitudinal Decline in Cognitive Function, 55 Neurology 1144-50 (2000)

'8 74 Fed Reg. 55520, Oct. 28, 2009
1% 74 Fed Reg. 55520, Oct. 28, 2009




that these options are not consistent with the stated objectives of the proposed rule.””?

We agree with EPA’s rejection of this alternative. It is also not consistent with the law.
We believe it less confusing to avoid phase-ins of the rule, both for the public and for
renovators and firms. When the final rule is published, thousands of renovators already
trained will need to be alerted to the cessation of the opt-out. Additionally, consumers
need to get a consistent message such that they can understand who they need to hire and
why. A delayed effective date would contradict that message, in addition to sanctioning
ongoing exposure to lead hazards under the illegal and soon obsolete exemption. Unless
the Agency is prepared to identify the affected units and clear them of residual hazards
retroactively, no renovation jobs should be exempted under the specious opt-out scheme.
EPA has estimated that at least 16,000 children will be affected by removing the opt-out
from the regulation; delaying the rule would expose these children to potentially
dangerous work, even though the evidence continues to grow, that renovation activity is
harmful.?' Given that § 402 required these regulations to be promulgated by April 1994 —
some 15 years ago — further delay only serves to frustrate the Congressional mandate and
fails to protect public health.

X Alternative #2: ''Staged approach. EPA considered a staged approach that
would initially remove the opt-out provision in pre-1960 housing, and then remove it in
housing built between 1960 and 1978 a year later. This would make the RRP program
more complex to implement and might lead to confusion by renovators and homeowners.
It would also increase exposures during the first year of the rule from renovations in
houses built between 1960 and 1978, including exposures to children under the age of 6
and pregnant women. EPA does not believe that the reduced burden of a staged
approach outweighs the implementation complexity and additional exposures that it
would create. Therefore, EPA believes that this option is not consistent with the stated
objectives of the rule.”” We agree with EPA’s rejection of this alternative. It is not
consistent with the law. We believe it less confusing to avoid phase-ins of the rule.
Consumer needs to get a consistent message. A delayed effective date would contradict
that message, in addition to sanctioning ongoing exposure to lead hazards. In addition,
this alternative would create even more confusion for consumers than the previous
alternative.

X Alternative #3: "Alternate work practices. EPA also considered different
options for the work practice requirements in housing that was previously eligible for the
opt-out provision. Specifically, EPA considered options: With the containment
requirements specified in 40 CFR 745.85, but without any cleaning or cleaning
verification work practices; with the cleaning and cleaning verification requirements
specified in 40 CFR 745.85, but without any containment work practices; with the
cleaning requirements specified in 40 CFR 745.85, but without any containment or
cleaning verification work practices; and with the containment, cleaning, and cleaning
verification requirements specified in 40 CFR 745.85, but without the prohibitions or

2974 Fed Reg. 55520, Oct. 28, 2009

2l CDC. Children with Elevated Blood Lead Levels Related to Home Renovation, Repair, and Painting Activities ---
New York State, 2006--2007. MMWR. January 30, 2009; 58(03):55-58.

274 Fed Reg. 55520, Oct. 28, 2009



restrictions on paint removal practices specified in 40 CFR 745.85(a)(3) (i.e., open-flame
burning or torching, the use of machines that remove paint through high-speed operation
without HEPA exhaust control, and heat guns operating in excess of 1,100 degrees
Fahrenheit).”® We agree with EPA’s rejection of this alternative. It is also not
consistent with the law for reasons previously stated. In addition, it would be arbitrary
and capricious for EPA to adopt this alternative based on the science it has received on
the hazards created from renovations. EPA’s original conclusion that the renovations
conducted on homes that qualify for the opt-out clause are no different than homes with
children is still valid. Additionally, beyond the legal problems, these options clearly do
not meet the goals of protecting occupants of neighboring properties, visitors, or future
occupants of the property as all options would continue to allow the spread and
accumulation of lead-laden dust.

e EPA states “However, excluding any single component of the suite of work practices or
allowing the prohibited practices to be used led to instances where dust-lead hazards
remained. Thus, EPA has concluded that the alternative work practice options are not
effective at minimizing exposure to lead-based paint hazards created during renovation
activities.”®* This conclusion was not actually included in preamble to the proposed rule.
EPA included it in the draft that EPA sent to the Office of Management and Budget. Based
on the correspondence between EPA and the Office of Management and Budget and, by
proxy, the Small Business Administration, EPA removed this conclusion. We agree with
EPA’s originally stated conclusion. OMB’s and SBA’s contention is not supported by the
research or the science. The suite of work practices must be followed as a package.

e EPA states “Currently EPA believes that the preferred option is the least burdensome option
available that achieves a central objective of this proposed rule, which is to minimize
exposure to lead-based paint hazards created during renovation, repair, and painting
activities in all target housing and other buildings frequented by children under age 6.
We agree.

e EPA states “EPA has decided it is important to require the RRP work practices and training
and certification requirements in target housing even if there is no child under age 6 or
pregnant woman residing there.”?® We agree.

C. Responses to EPA’s Request for Comments in the Preamble to the Proposed Rule:

In the preamble to the proposed rule, EPA specifically requested comments on a number of
issues regarding the owner-occupied, opt-out exemption. We are providing these statements in
italics below. Following the statement, we provide our comments on each of these statements:

o “EPA is therefore requesting comment on other possible approaches that would meet EPA’s
statutory obligation to apply the regulations to target housing and that the standards be safe,

3 74 Fed Reg. 55520, Oct. 28, 2009
** EPA Docket Number 2009-10-18-p118-EPA20OMB. Page 32
3 74 Fed Reg. 555201 Oct. 28, 2009
2674 Fed Reg. 55509, Oct. 28, 2009



reliable, and effective. EPA’s request is expressly limited to approaches that might apply to
this subset of target housing and EPA is not reopening any issue related to the work
practices or other requirements of the rule applicable to housing other than owner-occupied
target housing that is not a child-occupied facility and where no children under 6 or
pregnant women reside.”?” We believe that the only way EPA may meet its statutory
obligation is by eliminating the owner-occupied, opt-out exemption effective April 22, 2010.
Congress did not give EPA the authority to modify the definition of target housing. Any
other approach would be contrary to law and would create confusion in the workplace.

e “EPA requests comment on the degree to which the same firms and renovators are likely to
work both in opt-out housing and in child-occupied facilities and target housing that are
ineligible for the opt-out provision.”?® We do not believe that the market is as segregated as
EPA suggests in its analysis. In our review of advertisements and the marketplace, we do not
find renovators that serve only owner-occupied housing without children or pregnant women.
If renovators were to adopt this practice, we would have concerns about the owner's and the
contractor's compliance with the Fair Housing Act to the extent it involves a real estate
transaction because it may constitute discrimination based on familial status. Even it is not a
violation of the Fair Housing Act, it is a violation of the spirit of law that EPA should not
condone. Given the fact that most renovators do not segregate their business by occupancy
(owner or non-owner occupied), the additional costs of eliminating the opt-out provision are
only those associated with the materials and time for a particular job — contractors are likely
to have to face certification costs under the existing requirements regardless.

e “EPA is requesting comment on an option that requires the RRP work practices only for
exterior renovations.”” We believe that EPA may only meet its statutory obligation by
eliminating the owner-occupied, opt-out exemption effective April 22, 2010. EPA already
concluded that renovations in the interior of these properties created lead hazards. Therefore
it is obligated by the law to address their creation. Failing to prescribe safe practices for
interior work could expose visiting children and the families of future purchasers and renters
to dangerous levels of leaded dust.

e “The duration of exposure will vary under the different scenarios for which EPA is
requesting comment.”*® While the duration of exposure will vary, EPA’s analysis
demonstrates significant economic benefits to the proposed rule to children and to adults
from the avoidance of unnecessary exposure to lead.

e “EPA is requesting comment on an alternative option under which the only work practices
applicable to housing that is not a child-occupied facility and where no children or pregnant
women reside would be the restriction or prohibition on certain work practice found at 40
CFR 745.85(a)(3).”*" We agree with EPA’s rejection of this alternative. It is also not

2774 Fed Reg. 55509, Oct. 28, 2009
% 74 Fed Reg. 55517, Oct. 28, 2009
%74 Fed Reg. 55509, Oct. 28, 2009
3074 Fed Reg. 55509-10, Oct. 28, 2009
3174 Fed Reg. 55510, Oct. 28, 2009



consistent with the law for reasons previously stated. In addition, it would be arbitrary and
capricious for EPA to adopt this alternative based on the science it has received on the
hazards created from renovations. EPA’s original conclusion that the renovations conducted
on homes that qualify for the opt-out clause are no different from those conducted in homes
with children is still valid.

e “EPA is requesting comment on another option under which this subset of target housing
would not be subject to the RRP work practices but would instead be subject to dust wipe
testing to be performed after the renovation.”** This variation could address a number of
concerns. If EPA were to pursue this option, EPA would need to require all of the following
protections:

0 Independence of the Sampler: Given the risk and implications of a conflict of
interest between the renovator, owner and the person taking the sample, the dust
testing would need to be conducted by an independent dust sampling technician,
lead risk assessor or lead inspector. The approach used by HUD in its Lead-Safe
Housing Rule would be one acceptable approach.

0 Elimination of Lead Dust Hazards: The rule would need to explicitly require the
elimination of lead dust hazards found as a result of the dust wipe testing and
confirm the elimination through subsequent dust wipe testing.

0 Disclosure to Owner: The rule would need to explicitly require that the test results
be given to the owner of the property. Otherwise, they will not be subject to the
disclosure laws.

Without these measures, the approach would certainly not adequately protect public health;
and even with these modifications, older children and adults might still be at risk of lead
exposure during unsafe RRP work.

e “EPA is requesting comment on other options that could apply to this category of houses,
including any combination of the alternatives described in this unit.”** We agree with
EPA’s rejection of exempting categories of houses. It is also not consistent with the law for
reasons previously stated.

e "Because one goal of adopting an alternative approach would be to reduce the cost and
burden of compliance, EPA also requests comment on whether segregating owner-occupied
target housing that is not a child-occupied facility and where no children under 6 or
pregnant women reside in-and-of-itself creates a burdensome complexity for renovators and
whether it would thus be preferable to require the full suite of RRP work practice
requirements for all target housing.” We believe that requiring the full suite of RRP work
practices for all target housing is not only consistent with the goals and mandates of § 402,
but to do otherwise creates a burdensome two-tiered structure that would be difficult for
firms and renovators to implement.

3274 Fed Reg. 55510, Oct. 28, 2009
3374 Fed Reg. 55510, Oct. 28, 2009
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1. Adding Post-Renovation Notification to RRP Rule

EPA’s presents a compelling public health and economic rationale for requiring post-renovation
notification to owners and occupants of target housing and child-occupied housing constructed
before 1978. Beyond that rationale, we believe the lack of a notification violated federal law by
failing to require sufficient recordkeeping and reporting requirements to ensure the effective
implementation of the RRP rule.

A Lack of Post-Renovation Notice Violated Federal Law

For the record, NCHH, NMIC and the Alliance want to make clear how the lack of post-
renovation notice to the owner, the occupant, or EPA violated the law. The proposed rule
resolves the violations but does not explain them in the preamble to the proposed rule.

The current version of the RRP Rule fails to include sufficient recordkeeping and reporting
requirements to ensure the effective implementation of the RRP Rule as required by § 407 of
Residential Lead-Based Paint Hazard Reduction Act of 1992.>* Section 407 states that “[t]he
regulations of the Administrator under this subchapter shall include such recordkeeping and
reporting requirements as may be necessary to insure the effective implementation of this
subchapter. The regulations may be amended from time to time as necessary.”>

EPA estimated that the current version of the RRP Rule will apply to more than 8.4 million
renovation, repair and painting events in its first year.”> When EPA approves improved spot test
kits, EPA estimates the number will drop to 4.4 million events each year.”” According to 40
CFR 745.86, certified renovators will need to maintain detailed records of each of these events.*®

Unfortunately, EPA’s approach in the current version of the RRP rule to recordkeeping makes it
very difficult to effectively enforce the rule. In only a couple of days, a renovator could fabricate
the recordkeeping. And with 236,000 certified renovators, EPA is unlikely to effectively conduct
surprise inspections for more than a sampling of renovators.

Without a realistic threat of a surprise inspection, external documentation of the work —
preferably with both the owner and the occupant — is essential to comply with § 407. EPA tacitly
acknowledged in its preamble to the final rule the role of external documentation when it
rejected arguments for pre-renovation notice to EPA. EPA stated that:

In fact, a prior notification requirement could lead to EPA targeting for inspection
those persons who are most likely to be making an effort to comply with the
substantive requirements of the regulation. The person who would not bother to
comply with the substantive provisions of this rule would most likely avoid filing
a prior notification to EPA before beginning a covered renovation, repair, or

315 USC 2687 (2008).
¥ 1d.
3673 Fed. Reg. 21750 (22 April 2008).
37
Id.
40 C.F.R. 745.86 (2008). 73 Fed. Reg. 21763 (22 April 2008)

11



painting project. These persons are more likely to be performing renovations in a
non-compliant manner than are persons who have complied with a prior
notification requirement and told EPA where to find them. >

However, in the current version of the RRP rule, EPA only requires the following information
exchanges to serve as external documentation of the work:

1.

2.

Various acknowledgements under the pre-renovation information distribution
requirements; *’

If an owner-occupied residence is exempt from the rules, a signed statement from the
owner declaring that training and work practice requirements do not apply because no
children or pregnant women reside in the home and that it is not a child-occupied
facility.*! [soon obsolete]

If spot test kits are used, notice to person who contracted for the renovation within 30
days of completing the renovation describing their use.**

If dust clearance sampling is performed, a copy of report to person who contracted for the
renovation within 30 days of completing the renovation.

These requirements are simply insufficient to verify that the work practices were followed and
the post-renovation cleaning verification properly completed. The first three only apply to
transactions that are completed before the work is done.** Only the fourth one applies after the
work is done. EPA has written the rules so dust clearance sampling will be the exception rather
than standard practice.*’

Under the current version of the RRP rule, there is little renovator communication with the
owner and the occupant confirming that the work was properly completed. The certified
renovator is not required to show or describe to anyone the post-renovation cleaning verification,
even if the certified renovator twice failed to clean-up the work area so it was cleaner than the
cleaning verification card.*® This lack of accountability to the owner and occupant is likely to
result in shortcuts, especially on post-renovation, cleaning verification.

%73 Fed. Reg. 21746 (22 April 2008).
040 C.F.R. 745.86(b)(1) to (b)(5) (2008).
140 C.F.R. 745.86(b)(6) (2008).

240 C.F.R. 745.86(c) (2008).

40 C.F.R. 745.86(d) (2008).

* The exception is for work performed in common areas of multi-unit, target housing where notice is given to each
affected unit. In this situation, the certified renovator must update the notice of changes to the scope, locations and
dates of work. 40 C.F.R. 745.84(b)(4) (2008).

* The dust clearance sampling only relieves the certified renovator of post-renovation cleaning verification if the
contract or other rules require it. 40 C.F.R. 85(c) (2008).

%40 CFR. 745.86(b). After the second failure, the certified renovator is directed to “wait for 1 hour or until the
entire surface within the work area has dried completely, whichever is longer. After waiting for the entire surface
within the work area to dry, wipe each section of the surface that has not yet achieved post-renovation cleaning
verification with a dry disposable cleaning cloth. After this wipe, that section of the surface has been adequately
cleaned.”
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In the preamble to the current version of the RRP rule, EPA failed to consider public comments
calling for EPA to supplement the pre-renovation notices with post-renovation notices to would
provide this external documentation. Post-renovation notices would have empowered both the
owner and the occupant to review the work and confirm the results. When a certified renovator
fails the second cleaning verification, he or she could double-check the work or conduct lead
dust sampling to determine whether lead hazards remain after the work was “completed.”
Reporting post-cleaning testing would create little additional burden since the certified renovator
would have already established the means to make the report when the renovator completed the
pre-renovation notice and the certified renovator was already personally on-site to complete the
post-cleaning activities.

It appears that EPA improperly interpreted the word “reporting” in § 407 to mean only reporting
to EPA. Section 407 called for sufficient recordkeeping and reporting. It did not specify that the
reporting only meant reporting to EPA. EPA ignored comments calling for reporting to the
owner and occupant. As a result, EPA failed to meet its statutory responsibilities for
recordkeeping and reporting. The Agency acted in a manner that is arbitrary, capricious, and
short of the public’s statutory right. EPA needs to undertake rulemaking to correct these
shortcomings.

B. Observations on EPA’s Determinations in Preamble to Proposed Rule

In the preamble to the proposed rule, EPA made a number of statements of its beliefs regarding
the post-renovation notice requirement. We are providing these statements in italics below.
Following the statement, we provide our comments on each of these statements:

e EPA states “EPA has also determined that public policy would be better served by using the
renovation firm recordkeeping requirements to increase awareness of the RRP rule
requirements among owners and occupants of renovated target housing or child-occupied
facilities.”*” We agree. It is essential that owners -- and especially occupants -- learn what
actually happened as a result of the renovation. As with other commercial transactions,
delivering documentation of what was delivered with the request for payment makes good
business sense, since the consumer is exchanging remuneration for the service provided.
Professional painters and contractors already provide such information; the reporting
requirement standardizes some essential components of this “receipt” and mirrors what must
already be retained in the recordkeeping requirement

e EPA states “As a result, EPA has determined that copies of the records required to be
maintained by renovation firms to document compliance with the work practice
requirements, if provided to the owners and occupants of the renovated buildings, would
serve to reinforce the information provided by the ‘‘Renovate Right’> pamphlet on the
potential hazards of renovations and on the RRP rule requirements.”* We agree.

774 Fed Reg. 55513, Oct. 28, 2009
* 74 Fed Reg. 55514, Oct. 28, 2009

13



e EPA states “EPA has determined that providing owners and occupants of renovated
buildings with copies of the records documenting the renovation firm’s compliance with the
RRP rule’s training and work practice requirements will serve to reinforce information on
both the potential hazards of renovations and on the RRP rule’s requirements.”* We agree.

C. Comments on EPA’s Proposal for Post-Renovation Notice

Although the Agency did not request specific comments, there are several items in the post-
renovation recordkeeping topic that merit further consideration:

e The requirement for posted information about renovations in common areas referenced in
745.86(c)(2) should ensure that the information is findable and informative. At minimum the
requirement should be no less specific than the other common area notification. First, the
requirement should specify “informational signs.” Second, like 745.84(c)(2), the signs should
describe the general nature and locations of the renovation and the completion date. This
would prevent the use of generic vague notices posted continuously.

e The description of the substance of the post-renovation information as described in the
proposed subsection 745.86(c)(3) is insufficient. In the rule, the Agency should repeat the
elements of the lists referenced, include the text of the form, or provide an outline that has
some logical order understandable to the consumer.

e With the recordkeeping requirement the Agency has an opportunity and a duty to ensure that
dust testing and clearance information is understandable. There needs to be a plain-language
report for the occupant. Reports provided by inspectors and risk assessors in connection with
lead poisoning investigations and abatement jobs are interpreted by case managers and
abatement firms. We suggest that the Agency insert a specific requirement for clear language
report within subsection 745.85(c) that states the results of lab analysis by room, specifies
which samples had hazardous levels of lead dust, and indicates the importance of and
alternatives for eliminating the dust hazards. Additionally the Agency should add a clear-
language reporting requirement to the responsibilities of the dust sampling technician so that
both the renovator and the occupants have clear information.

I11. Extending Certification for Those Certified Prior to April 22, 2010

EPA requested comment on, ““...whether it should extend the certification for renovators that get
their certification by April 22, 2010.” We strongly support extending the certification expiration
dates for renovators who take the class prior to the rule effective date of April 22, 2010 to July 1,
2015. Our organizations have worked to encourage renovators and workers to become trained as
early as possible. There is an inherent incentive to delay obtaining the first five-year certification
until the effective date of the rule in order to maximize the period for which the certification is
valid. It is preferable that renovators complete training as soon as possible so that they can learn
lead safe work practices and begin implementing them in their jobs, thus protecting children,
other residents, and workers from lead exposure. Further, the extension of the initial certification
period for renovators will reduce the potential for logistical problems like waiting lists for

*74 Fed Reg. 55518, Oct. 28, 2009
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training during the final days before the effective date. We believe any benefit gained by having
more renovators trained sooner more than outweighs the prolonged gap between initial training
date for those certified before April 23, 2010 and the first refresher training date that will be
caused by the extension.

Further, we encourage EPA to extend the certification period similarly for certified firms that
become certified prior to the rule effective date. The same reverse incentive applies to firm
certifications, for which the certification fee is higher yet the scheduling requirement is less
burdensome since it only involves completing a form instead of attending a class. Encouraging
firms to become certified sooner will help prevent a flood of applications from overwhelming
EPA’s system, will help ensure renovation firms are factoring the concept of lead safe work
practice requirements into renovation projects, and bidding correctly on future jobs that may take
place after the rule goes into effect. An extension for firms will also help ensure an adequate
supply of certified firms on April 22, 2010. We see no reason not to extend the certification to
July 1, 2015 for firms that apply prior to the implementation date.

IVV.  Principal Instructor Qualifications

EPA requested comments on, “...whether the 16-hour training requirement for Principle [SiC]
Instructors should be reduced to 8 hours.” The Alliance and NCHH strongly support such a
change™. In order to meet the current standard, a potential Principal Instructor who has not had
previous lead training would have to take either a Lead Abatement Worker class (16 hours in
most jurisdictions, although 24 hours is required by several states) or take both of the initial
classes for Certified Renovator and Dust Sampling Technician. As EPA noted in its proposal, the
availability of a Lead Abatement Worker course is limited in many parts of the country.

As a demonstration of the difficulty of obtaining a sixteen-hour class, the Alliance is currently
working on increasing the capacity of local organizations to offer the Renovator class in
Mississippi. We have identified a number of partners interested in providing the class, including
a university, a community development corporation, and an organization providing job skills
training in the construction sector. All of the organizations and their staff have excellent
qualifications for teaching the class, including extensive experience in the renovation industry,
extensive experience in adult education, and familiarity with lead, in many cases gained through
teaching the 8-hour HUD/EPA joint curriculum aimed at HUD Lead Safe Housing Rule
compliance. Despite this wealth of background knowledge and desire to train, most members of
this training community have not completed accredited lead-based paint activities classes.
Meeting the 16-hour requirement has proved to be a substantial barrier to developing accredited
trainer capacity for the RRP program. At the time we started the project, there were no entities
within the State of Mississippi who were accredited by the State to provide lead abatement
worker classes®'. The entities who were approved by the State were located outside of
Mississippi, meaning our partners would have had to expend considerable resources to travel out
of state in order to meet the 16-hour requirement. Eventually, the Alliance was able to identify a

9 NMIC expresses no opinion at this time on this question and therefore does not join in the comments on this
section.

>l E-mail from Gwendolyn J. Braddy, Ph.D, Environmental Administrator, Mississippi State Department of
Environmental Quality to Patrick MacRoy, Alliance for Healthy Homes, 6/24/09
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trainer located in Georgia who was willing both to become accredited in Mississippi and travel to
a location in Mississippi to teach the lead abatement worker class to our partners. If it were not
for a generous contribution from a private foundation to fund this training, however, it is unlikely
it could have taken place. Forcing potential trainers to either travel hundreds of miles or pay an
accredited trainer to travel hundreds of miles is a substantial barrier to achieving EPA’s stated
goal of accrediting additional training providers.

Additionally, the mere presence of an accredited training provider in a state does not mean that
classes will be offered in a reasonable timeframe or are accessible. As an example, in October
the Alliance delivered a presentation to a group of housing professionals and trainers in Portland,
OR to encourage participants to become accredited renovation trainers. Several individuals are
interested, but need the 16-hours of training. Oregon currently only has one accredited lead-
based paint training program®?. The next time this program is scheduled to offer the 16-hour
Lead Abatement Worker Class is January 18-19" and that delivery will be in Spokane, WA,
350 miles from Portland. Even if these potential trainers were able and willing to wait another
three months and drive six hours to Spokane, given that EPA is generally taking three months to
review and approve accreditation applications, it is unlikely that any would even be able to offer
Renovator classes prior to the April 22, 2010 rule effective date. We believe that it is extremely
detrimental both to the long-term success of the RRP rule and ultimately to children’s health that
well-qualified potential trainers are being thwarted by EPA’s regulatory requirements in their
attempts to become accredited.

Further, we do not believe that the 16-hour lead-specific training requirement substantially
contributes to the Principal Instructor being able to competently teach the Renovator class. The
simplest way for new trainers to meet this requirement is to take the 16-hour lead abatement
worker class. The goal of this class is to prepare individuals to work on a job site abating lead-
based paint. As such, as outlined in 40 CFR 745.225(d)(5), the abatement worker course must
cover: 1. The role of the abatement worker, 2. Background on lead, 3. Background information
on laws that pertain to lead abatement, 4. Lead-based paint hazard recognition and control, 5.
Lead-based paint abatement methods, 6. Interior dust abatement methods, and 7. Soil and
exterior dust abatement methods. Of these seven topic areas, only topic 2, the background on
lead, is an identical requirement to what the Principal Instructor is to be teaching Renovators
according to 745.225(d)(6). The other six topic areas, while perhaps loosely related, are
substantially different in content from the curriculum requirements for teaching Certified
Renovators. Therefore, EPA’s requirement that Principal Instructors have 16 hours of lead-
specific training to teach the Renovator class is forcing trainers to attend a class that shares little
content with what they are going to be teaching and therefore contributes little to ensure they
have the competence to teach the Renovator class.

While we support EPA’s efforts to ensure that those teaching Renovator classes are adequately
versed in lead safe work practices and the RRP rule itself, we do not believe that there is any
reason to believe that completion of 16 hours of lead-specific class work achieves this goal.

32 Per the state at http://www.oregon.gov/DHS/ph/leadpaint/accred.shtml Accessed 11/16/09

33 Per schedule at:
http://www.wrltc.com/index.php?page=shop.product_details&flypage=flypage.tpl&product id=2&category id=1&
option=com_virtuemart&Itemid=56 Accessed 11/16/09
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Rather than demonstrating competence of the material they are going to be teaching, this
requirement serves only to prove that they have some minimal competence in other regulations
and work practices pertaining to lead. In fact, the EPA explicitly acknowledges that an individual
who has completed the lead abatement worker class lacks the training to work as a Renovator
under the RRP rule, requiring them under 745.90(a)(2) to first take a Renovator Refresher class.
The RRP rule has no requirements for lead inspection or risk assessment. Given that EPA has
determined that these other classes are irrelevant to practice Renovation, it seems highly illogical
that completion of any is essentially being required to teach Renovation.

Therefore, given the fact that the 16-hour requirement is doing little to ensure the competence of
Principal Instructors to teach the Renovator class and is presenting a substantial barrier to
becoming a Principal Instructor, we strongly support EPA’s elimination of the 16-hour lead-
specific training requirement. In its place, we would prefer EPA established a mechanism to
ensure the Principal Instructor had mastery of the RRP regulation itself, perhaps through
successful completion of a train the trainer class, successful completion of the class they are
seeking to teach, or through passing an EPA developed exam on the regulation and lead safe
work practices. This would actually help achieve the outcome EPA is seeking: instructors who
are competent in what they are teaching. However, we recognize the logistical and practical
difficulties with implementing this change in requirements, and if EPA is unwilling to move in
this direction at this time, then we believe that changing the requirement to 8-hours of accredited
training is a tolerable compromise, as this would at least allow potential Renovator instructors to
only have to pass the Renovator class itself.

V. Other Comments

1. Making the Rule Less Ambiguous or Inconsistent: While EPA did not request comments
on other changes to the rule, we believe that EPA should make smaller fixes to the rule that
remove confusion and ambiguity in the current version of the rule. We are attaching our
recommendations.

2. Considering all Economic Benefits: In the proposed rule, EPA stated that “In quantifying
the benefits for the RRP rulemaking EPA considered only the benefits associated with the
avoided incidence of 1Q loss in children under the age of 6 from reduced lead exposure.
These estimates only partially account for the benefits of the RRP rule. These estimates did
not include an assessment of at-risk subpopulations or of population level effects other than
lost income. The benefits associated with avoiding the other adverse effects associated with
lead exposure to both children and adults were excluded from this analysis.">*

EPA went on to say that “EPA requests information on how it can more fully quantify the
benefits associated with these effects for purposes of this proposed rule. To facilitate your
preparation of comments on this point, the following is an excerpt from the preamble of the
2008 final Lead National Ambient Air Quality Standard (NAAQS) (Ref. 3). This discussion is
based on EPA’s ““Air Quality Criteria Document’” (the “Criteria Document,” Ref. 13). See
also the letters dated March 27, 2007 (Ref. 14) and September 27, 2007 (Ref. 15) from the

>4 74 Fed Reg. 55511, Oct. 28, 2009
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Clean Air Scientific Advisory Committee’s (CASAC) Lead Review Panel. The major adverse
effects associated wzrh exposure to lead are also discussed in Chapter 5 of the Economic
Analysis (Ref. 5).””

While the benefits from the rule to children under six years of age are significant, we believe that
EPA needs to include all economic benefits from reducing exposure to lead-based paint hazards.
They should consider benefits to children other than IQ and they need to consider the benefits to
older children and adults. It should use the model it used for the National Ambient Air Quality
Standards. We believe it is especially important for EPA to consider these benefits on the
subsequent phases of the rulemaking to implement the settlement agreement with public interest
petitioners. These phases deal with lead dust testing, achieving clearance levels, public buildings
built before 1978 and commercial buildings that create lead-based paint hazards.

Thank you for the opportunity to comment on this proposal. We appreciate the hard work EPA
staff has put into implementing this rule and look forward to continuing to work with EPA to
eliminate childhood lead poisoning.

Sincerely,

AT

w0 , .
T, i by Mt e

Rebecca Morley Patrick MacRoy Matthew Chachere  * "\
Executive Director Executive Director Staff Attorney

National Center for Alliance for Healthy Northern Manhattan
Healthy Housing Homes Improvement Corporation

**74 Fed Reg. 55511, Oct. 28, 2009
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Lead; Renovation, Repair, and Painting Program

Changes Resulting from EPA’s Final Rule
(based on publication in April 22, 2008 and March 20, 2009 Federal Register)

PART 745—LEAD-BASED PAINT POISIONING PREVENTION
IN CERTAIN RESIDENTIAL STRUCTURES

Subpart E—Residential Property Renovation

8 745.80 Purpose.

§ 745.81 Effective dates.

8 745.82 Applicability.

§ 745.83 Definitions.

8 745.84 Information distribution requirements.

8§ 745.85 Work practice standards.

8§ 745.86 Recordkeeping and reporting requirements.

8§ 745.87 Enforcement and inspections.

8 745.88 Recognized test Kits.

§ 745.89 Firm certification.

8 745.90 Renovator certification and dust sampling technician certification.

8§ 745.91 Suspending, revoking, or modifying an individual’s or firm’s certification.
8 745.92 Fees for the accreditation of renovation and dust sampling technician training and the
certification of renovation firms.

The National Center for Healthy Housing and the Alliance for Healthy Homes developed this list of
proposed fixes that EPA or states could make to the Lead Renovation, Repair and Painting Rule when
they consider the revisions or adoption of the rule. The changes are highlighted in Word track changes
with an explanation in comments. Please contact Tom Neltner at 443-539-4160 or tneltner@nchh.org
or Jane Malone at jmalone@afhh.org or 202-347-7610 ext 12.

§ 745.80 Purpose.

This subpart contains regulations developed under sections 402 and 406 of the Toxic Substances Control Act

(15 U.S.C. 2682 and 2686) and applies to all renovations performed for compensation in target housing and

child-occupied facilities. The purpose of this subpart is to ensure the following:

(a) Owners and occupants of target housing and child-occupied facilities receive information on the potential
@[TGNl]:Iead-based paint hazards before these renovations begin; and

(b) Individuals performing renovations regulated in accordance with § 745.82 are properly trained,;
renovators and firms performing these renovations are certified; and the work practices in § 745.85 are
followed during these renovations.

§ 745.81 Effective dates.

(a) Training, certification and accreditation requirements and work practice standards. The training,
certification and accreditation requirements and work practice standards in this subpart are applicable in
any State or Indian Tribal area that does not have a renovation program that is authorized under subpart Q
of this part. The training, certification and accreditation requirements and work practice standards in this
subpart will become effective as follows:

(1) Training programs. Effective June 21, 2008 , no training program may provide, offer, or claim to
provide training or refresher training for EPA certification as a renovator or a dust sampling
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(2)

3)

(4)

(5)

Lead; Renovation, Repair, and Painting Program

Changes Resulting from EPA’s Final Rule
(based on publication in April 22, 2008 and March 20, 2009 Federal Register)

technician without accreditation from EPA under § 745.225. Training programs may apply for

accreditation under § 745.225 beginning April 22, 20009.

Firms.

(i) Firms may apply for certification under § 745.89 beginning October 22, 2009.

(if) On or after April 22, 2010, no firm may perform, offer, or claim to perform renovations without
certification from EPA under § 745.89 in target housing or child-occupied facilities, unless the
renovation qualifies for one of the exceptions identified in § 745.82(a) or (c).

Individuals. On or after April 22, 2010, all renovations must be directed by renovators certified in

accordance with § 745.90(a) and performed by certified renovators or individuals trained in

accordance with § 745.90(b)(2) in target housing or child-occupied facilities, unless the renovation

qualifies for one of the exceptions identified in § 745.82(a) or (c).

Work practices. On or after April 22, 2010, all renovations must be performed in accordance with the

work practice standards in § 745.85 and the associated recordkeeping requirements in § 745.86(b)(6)

and (b)(7) in target housing or child-occupied facilities, unless the renovation qualifies for one of the

exceptions identified in § 745.82(a) or (c).

The suspension and revocation provisions in § 745.91 are effective April 22, 2010.

(b) [Renovation-specific pamphlet. Before December 22, 2008, renovators or firms performing renovations in
States and Indian Tribal areas without an authorized program may provide owners and occupants with
either of the following EPA pamphlets: Protect Your Family From Lead in Your Home or Renovate
Right: Important Lead Hazard Information for Families, Child Care Providers and Schools. After that
date, Renovate Right: Important Lead Hazard Information for Families, Child Care Providers and
Schools must be used-provided exclusively.[Tenz]

(c) Pre-Renovation Education Rule. With the exception of the requirement to use the pamphlet entitled
Renovate Right: Important Lead Hazard Information for Families, Child Care Providers and Schools, the
provisions of the Pre-Renovation Education Rule in this subpart have been in effect since June 1999.

§ 745.82 Applicability.
(@) This subpart applies to all renovations performed for compensation in target housing and child-occupied
facilities, except for the following:

(1)

()

Renovations in target housing or child-occupied facilities in which a written determination has been
made by an inspector or risk assessor (certified pursuant to either Federal regulations at § 745.226 or
a State or Tribal certification program authorized pursuant to § 745.324) that the components affected
by the renovation are free of paint or other surface coatings that contain lead equal to or in excess of
1.0 milligrams/per square centimeter (mg/cm2) or 0.5% by weight, where the firm performing the
renovation has obtained a copy of the determination.

Renovations in target housing or child-occupied facilities in which a certified renovator, using an
EPA recognized test kit as defined in § 745.83 and following the kit manufacturer’s instructions, has
tested each component affected by the renovation and determined that the components are free of
paint or other surface coatings that contain lead equal to or in excess of 1.0 mg/cm2 or 0.5% by
weight. [If several components of the same type of compenents-make up an integrated whole, such as
the individual stair treads and risers of a single staircase, the renovator is required to test only one of
the individual components, unless the individual components appear to have been repainted or
refinished separately.[TGn3]

(b) The information distribution requirements in 8§ 745.84 do not apply to emergency renovations, which are
renovation activities that were not planned but result from a sudden, unexpected event (such as non-
routine failures of equipment) that, if not immediately attended to, presents a safety or public health
hazard, or threatens equipment and/or property with significant damage. Interim controls performed in
response to an elevated blood lead level in a resident child are also emergency renovations. [Emergency
renovations other than interim controls are also exempt from the warning sign, containment, and waste
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handling; trairingand-certification-requirements in 88 745.85, 745.89, and 745.90 to the extent necessary
to respond to the emergency. ][TGN4]Emergency renovations are not exempt from the cleaning
requirements of § 745.85(a)(5), which must be performed by certified renovators or individuals trained in
accordance with § 745.90(b)(2), the cleaning verification requirements of § 745.85(b), which must be
performed by certified renovators, and the recordkeeping requirements of § 745.86(b)(6) and (b)(7).

The training requirements in 8 745.90 and the work practice standards for renovation activities in §
745.85 apply to all renovations covered by this subpart, except for renovations in target housing for which
the firm performing the renovation has obtained a statement signed by the owner that the renovation will
occur in the owner’s residence, no child under age 6 resides there, no pregnant woman resides there, the
housing is not a child-occupied facility, and the owner acknowledges that the renovation firm will not be
required to use the work practices contained in EPA’s renovation, repair, and painting rule. For the
purposes of this section, a child resides in the primary residence of his or her custodial parents, legal
guardians, and foster parents. A child also resides in the primary residence of an informal caretaker if the
child lives and sleeps most of the time at the caretaker’s residence.

§ 745.83 Definitions.
For purposes of this part, the definitions in §745.103 as well as the following definitions apply:

Administrator means the Administrator of the Environmental Protection Agency.

Child-occupied facility means a building, or portion of a building, constructed prior to 1978, visited
regularly by the same child, under 6 years of age, on at least two different days within any week (Sunday
through Saturday period), provided that each day’s visit lasts at least 3 hours and the combined weekly
visits last at least 6 hours, and the combined annual visits last at least 60 hours. Child-occupied facilities
may include, but are not limited to, day care centers, preschools and kindergarten classrooms. Child-
occupied facilities may be located in target housing or in public or commercial buildings. With respect to
common areas in public or commercial buildings that contain child-occupied facilities, the child-occupied
facility encompasses only those common areas that are routinely used by children under age 6, such as
restrooms and cafeterias. Common areas that children under age 6 only pass through, such as hallways,
stairways, and garages are not included. In addition, with respect to exteriors of public or commercial
buildings that contain child-occupied facilities, the child-occupied facility encompasses only the exterior
sides of the building that are immediately adjacent to the child-occupied facility or the common areas
routinely used by children under age 6.

Claim to provide means an advertisement or promotion by a firm that it is ready, willing, and able to

conduct renovations covered by § 745.82. [Tons)

Cleaning verification card means a card developed and distributed, or otherwise approved, by EPA for
the purpose of determining, through comparison of wet and dry disposable cleaning cloths with the card,
whether post-renovation cleaning has been properly completed.

Compensation means payment directly or indirectly to the firm performing the renovation. It does not

include renovations performed by individuals who are not compensated for the work they perform.[TGne]
Component or building component means specific design or structural elements or fixtures of a building
or residential dwelling that are distinguished from each other by form, function, and location. These
include, but are not limited to, interior components such as: Ceilings, crown molding, walls, chair rails,
doors, door trim, floors, fireplaces, radiators and other heating units, shelves, shelf supports, stair treads,
stair risers, stair stringers, newel posts, railing caps, balustrades, windows and trim (including sashes,
window heads, jambs, sills or stools and troughs), built in cabinets, columns, beams, bathroom vanities,
counter tops, and air conditioners; and exterior components such as: Painted roofing, chimneys, flashing,
gutters and downspouts, ceilings, soffits, fascias, rake boards, cornerboards, bulkheads, doors and door
trim, fences, floors, joists, lattice work, railings and railing caps, siding, handrails, stair risers and treads,
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| stair stringers,_columns, balustrades, windowsills or stools and troughs, casings, sashes and wells, and air

conditioners.

e Demolition means to removing all or part of a painted substrate on a wall, ceiling, or floor. |[Ten7]

o Disturb means to break the surface of disrupt, or remove paint. If the paint is intact and not deteriorated,
disturb does not include cleaning the surface of the paint or attaching a component on top of the
paint.[TGNs]

o Dry disposable cleaning cloth means a commercially available dry, electrostatically charged, white
disposable cloth designed to be used for cleaning hard surfaces such as uncarpeted floors or counter tops.

e Firm means a company, partnership, corporation, sole proprietorship or individual doing business,
association, or other business entity; a Federal, State, Tribal, or local government agency; or a nonprofit
organization.

| ¢ |HEPA vacuum means a vacuum cleaner which has been designed, operated, and maintained with a high-
efficiency particulate air (HEPA) filter as the last filtration stage. A HEPA filter is a filter that is capable
of capturing particles of 0.3 microns with 99.97% efficiency. The vacuum cleaner must be designed,
operated, and maintained [TeNg]so that aH-ef-the air drawn into the machine is expelled through the HEPA
filter with none of the aid[TGNlo] leaking past it. A vacuum must have sufficient suction to capture the dust
that must be collected.fTen11] A vacuum that complies with ANSI/IESO Standard 4310-2009 for Portable
High Efficiency Air Filtration Device Field Testing and Validation Standard as a Class 3, 4, or 5 device is
considered a HEPA vacuum. [ToN12]

o HEPA exhaust control means a HEPA vacuum attached to the machine in such a manner that it captures
the air, dust, and debris disturbed by the machine. _[Teni3]

e Interim controls means a set of measures designed to temporarily reduce human exposure or likely
exposure to lead-based paint hazards, including specialized cleaning, repairs, maintenance, painting,
temporary containment, ongoing monitoring of lead-based paint hazards or potential hazards, and the
establishment and operation of management and resident education programs.

e Minor repair and maintenance activities are activities, including minor heating, ventilation or air
conditioning work, electrical work, and plumbing, that disrupt 6 square feet or less of painted surface per
room for interior activities or 20 square feet or less of painted surface for exterior activities where none of
the work practices prohibited or restricted by § 745.85(a)(3) are used and where the work does not
involve window replacement or demolition of painted surface areas.Mhen removing_or demolishing-er
demelishing painted components, or portions of painted components, the entire surface area removed or
demolisheder-demelished is the amount of painted surface disturbed.][TGNM] Jobs, other than emergency
renovations, performed in the same room within the same 30 days must be considered the same job for
the purpose of determining whether the job is a minor repair and maintenance activity excluding that
portion of the work conducted pursuant to the work practice standards at 8§ 745.85.][TGN15]

o Pamphlet means the EPA pamphlet titled Renovate Right: Important Lead Hazard Information for
Families, Child Care Providers and Schools developed under section 406(a) of TSCA for use in
complying with section 406(b) of TSCA, or any State or Tribal pamphlet approved by EPA pursuant to
40 CFR 745.326 that is developed for the same purpose. This includes reproductions of the pamphlet
when copied in full and without revision or deletion of material from the pamphlet (except for the
addition or revision of State or local sources of information). Before December 22, 2008, the term
““pamphlet’” also means any pamphlet developed by EPA under section 406(a) of TSCA or any State or
Tribal pamphlet approved by EPA pursuant to § 745.326.

e Person means any natural or judicial person including any individual, corporation, partnership,
or association; any Indian Tribe, State, or political subdivision thereof; any interstate body; and
any department, agency, or instrumentality of the Federal Government.

o Recognized test kit means a commercially available kit recognized by EPA under § 745.88 as being
capable of allowing a user to determine the presence of lead at levels equal to or in excess of 1.0
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milligrams per square centimeter, or more than 0.5% lead by weight, in a paint chip, paint powder, or
painted surface.

o Renovation means the modification of any existing structure, or portion thereof, that results in the
disturbance of painted surfaces, unless that activity is performed as part of an abatement as defined by this
part (40 CFR 745.223). The term renovation includes (but is not limited to): The removal, modification or
repair of painted surfaces or painted components (e.g., modification of painted doors, surface restoration,
window repair, surface preparation activity (such as sanding, scraping, or other such activities that may
generate paint dust)); the removal of building components (e.g., walls, ceilings, plumbing, windows);
weatherization projects (e.g., cutting holes in painted surfaces to install blown-in insulation or to gain
access to attics, planing thresholds to install weather-strippingb, demolition][TGNle]and interim controls
that disturb painted surfaces. A renovation performed for the purpose of converting a building, or part of a
building, into target housing or a child-occupied facility is a renovation under this subpart. The term
renovation does not include minor repair and maintenance activities.

e Renovator means an individual who either performs or directs workers who perform renovations. A
certified renovator is a renovator who has successfully completed a renovator course accredited by EPA
or an EPA-authorized State or Tribal program.

e Training hour means at least 50 minutes of actual learning, including, but not limited to, time devoted to
lecture, learning activities, small group activities, demonstrations, evaluations, and hands-on experience.

e Wet disposable cleaning cloth means a commercially available, premoistened white disposable cloth
designed to be used for cleaning hard surfaces such as uncarpeted floors or counter tops.

e Wet mopping system means a device with the following characteristics: A long handle, a mop head
designed to be used with disposable absorbent cleaning pads, a reservoir for cleaning solution, and a built-
in mechanism for distributing or spraying the cleaning solution onto a floor, or a method of equivalent
efficacy.

e Work area means the area that the certified renovator establishes to contain the dust and debris generated
by a renovation.

8§ 745.84 Information distribution requirements.
(@) Renovations in dwelling units. No more than 60 days before beginning renovation activities in any
residential dwelling unit of target housing, the firm performing the renovation must:

(1) Provide the owner of the unit with the pamphlet, and comply with one of the following:

(i) Obtain, from the owner, a written acknowledgment that the owner has received the pamphlet.

(if) Obtain a certificate of mailing at least 7 days prior to the renovation.

(2) In addition to the requirements in paragraph (a)(1) of this section, [if the owner does not occupy the
dwelling unit, provide an adult occupant of the unit with the pamphlet and information describing the
general nature and locations of the renovation and the anticipated start and completion dates, |
reniziand comply with one of the following:

(i) Obtain, from the adult occupant, a written acknowledgment that the occupant has received the
pamphlet and information; or certify in writing that a pamphlet and the information [TeN1gjhas
been delivered to the dwelling and that the firm performing the renovation has been unsuccessful
in obtaining a written acknowledgment from an adult occupant. Such certification must include
the address of the unit undergoing renovation, the date and method of delivery of the pamphlet,
names of the persons delivering the pamphlet, reason for lack of acknowledgment (e.g., occupant
refuses to sign, no adult occupant available), the signature of a representative of the firm
performing the renovation, and the date of signature.

(ii) Obtain a certificate of mailing at least 7 days prior to the renovation.

(b) Renovations in common areas. No more than 60 days before beginning renovation activities in common
areas of multi-unit target housing, the firm performing the renovation must:
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1) Provide the owner with the pamphlet, and comply with one of the following:

(i) Obtain, from the owner, a written acknowledgment that the owner has received the pamphlet.

(if) Obtain a certificate of mailing at least 7 days prior to the renovation.

(2) Comply with one of the following.

(i) Notify in writing, or ensure written notification of, each affected unit and make the pamphlet
available upon request prior to the start of renovation. Such notification shall be accomplished by
distributing written notice to each affected unit. The notice shall describe the general nature and
locations of the planned renovation activities; the expected starting and ending dates; and a
statement of how the occupant can obtain the pamphlet, at no charge, from the firm performing
the renovation, or

(i) While the renovation is ongoing, post informational signs describing the general nature and
locations of the renovation and the anticipated completion date. These signs must be posted in
areas where they are likely to be seen by the occupants of all of the affected units. The signs must
be accompanied by a posted copy of the pamphlet or information on how interested occupants
can review a copy of the pamphlet or obtain a copy from the renovation firm at no cost to
occupants.

(3) Prepare, sign, and date a statement describing the steps performed to notify all occupants of the
intended renovation activities and to provide the pamphlet.

(4) If the scope, locations, or expected starting and ending dates of the planned renovation activities
change after the initial notification, and the firm provided written initial notification to each affected
unit, the firm performing the renovation must provide further written notification to the owners and
occupants providing revised information on the ongoing or planned activities. This subsequent
notification must be provided before the firm performing the renovation initiates work beyond that
which was described in the original notice.

(c) Renovations in child-occupied facilities. No more than 60 days before beginning renovation activities in
any child-occupied facility, the firm performing the renovation must:

1)

(i) Provide the owner of the building with the pamphlet, and comply with one of the following:

(A) Obtain, from the owner, a written acknowledgment that the owner has received the pamphlet.
(B) Obtain a certificate of mailing at least 7 days prior to the renovation.

(ii) If the child-occupied facility is not the owner of the building, provide an adult representative of
the child-occupied facility with the pamphlet, and comply with one of the following:

(A) Obtain, from the adult representative, a written acknowledgment that the adult representative
has received the pamphlet; or certify in writing that a pamphlet has been delivered to the
facility and that the firm performing the renovation has been unsuccessful in obtaining a
written acknowledgment from an adult representative. Such certification must include the
address of the child-occupied facility undergoing renovation, the date and method of delivery
of the pamphlet, names of the persons delivering the pamphlet, reason for lack of
acknowledgment (e.g., representative refuses to sign), the signature of a representative of the
firm performing the renovation, and the date of signature.

(B) Obtain a certificate of mailing at least 7 days prior to the renovation.

(2) Provide the parents and guardians of children using the child-occupied facility with the pamphlet and
information describing the general nature and locations of the renovation and the anticipated
completion date by complying with one of the following:

(i) Mail or hand-deliver the pamphlet and the renovation information to each parent or guardian of a
child using the child-occupied facility.

(i) While the renovation is ongoing, post informational signs describing the general nature and
locations of the renovation and the anticipated completion date. These signs must be posted in
areas where they can be seen by the parents or guardians of the children frequenting the child-
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occupied facility. The signs must be accompanied by a posted copy of the pamphlet or
information on how interested parents or guardians can review a copy of the pamphlet or obtain a
copy from the renovation firm at no cost to the parents or guardians.

(3) The renovation firm must prepare, sign, and date a statement describing the steps performed to notify
all parents and guardians of the intended renovation activities and to provide the pamphlet.

(d) Written acknowledgment. The written acknowledgments required by paragraphs (a)(2)(i), (a)(2)(i),

(b)(D)(@), (c)(L)(1)(A), and (c)(1)(ii)(A) of this section must:

(1) Include a statement recording the owner or occupant's name and acknowledging receipt of the
pamphlet prior to the start of renovation, the address of the unit undergoing renovation, the signature
of the owner or occupant as applicable, and the date of signature.

(2) Be either a separate sheet or part of any written contract or service agreement for the renovation.

(3) Be written in the same language as the text of the contract or agreement for the renovation or, in the
case of non-owner occupied target housing, in the same language as the lease or rental agreement or
the pamphlet.

§ 745.85 Work practice standards.

(a) Standards for renovation activities. Renovations must be performed by certified firms using certified
renovators as directed in § 745.89. The responsibilities of certified firms are set forth in § 745.89(d) and
the responsibilities of certified renovators are set forth in § 745.90(b).

(1) Occupant protection. Firms must post signs clearly defining the work area and warning occupants and
other persons not involved in renovation activities to remain outside of the work area. To the extent
practicable, these signs must be in the primary language of the occupants. These signs must be posted
before beginning the renovation and must remain in place and readable until the renovation and the
post-renovation cleaning verification have been completed. If warning signs have been posted in
accordance with 24 CFR 35.1345(b)(2) or 29 CFR 1926.62(m), additional signs are not required by
this section.

(2) Containing the work area. Before beginning the renovation, the firm must isolate the work area so
that no dust or debris leaves the work area while the renovation is being performed. In addition, the
firm must maintain the integrity of the containment by ensuring that any plastic or other impermeable
materials are not torn or displaced, and taking any other steps necessary to ensure that no dust or
debris leaves the work area while the renovation is being performed. The firm must also ensure that
containment is installed in such a manner that it does not interfere with occupant and worker egress in
an emergency.

(i) Interior renovations. The firm must:

(A) Remove all objects from the work area, including furniture, rugs, and window coverings, or
cover them with plastic sheeting or other impermeable material with all seams and edges
taped or otherwise sealed.

(B) Close and cover all ducts opening in the work area with taped down plastic sheeting or other
impermeable material.

(C) Close windows and doors in the work area. Doors must be covered with plastic sheeting or
other impermeable material. Doors used as an entrance to the work area must be covered with
plastic sheeting or other impermeable material in a manner that allows workers to pass
through while confining dust and debris to the work area.

(D) Cover the floor surface, including installed carpet, with taped-down plastic sheeting or other
impermeable material in the work area 6 feet beyond the perimeter of surfaces undergoing
renovation or a sufficient distance to contain the dust, whichever is greater.

(E) Use precautions to ensure that all personnel, tools, and other items, including the exteriors of
containers of waste, are free of dust and debris before leaving the work area.
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(if) Exterior renovations. The firm must:

(A) Close all doors and windows within 20 feet of the renovation. On multi-story buildings, close
all doors and windows within 20 feet of the renovation on the same floor as the renovation,
and close all doors and windows on all floors below that are the same horizontal distance
from the renovation.

(B) Ensure that doors within the work area that will be used while the job is being performed are
covered with plastic sheeting or other impermeable material in a manner that allows workers
to pass through while confining dust and debris to the work area.

(C) Cover the ground with plastic sheeting or other disposable impermeable material extending
10 feet beyond the perimeter of surfaces undergoing renovation or a sufficient distance to
collect falling paint debris, whichever is greater, unless the property line prevents 10 feet of
such ground covering.

(D) |If weather conditions or the proximity of another building are likely to cause dust and debris
to migrate from the work arealn-eertain-situations, the renovation firm must take extra
precautions to isolate the work area from the wind and rain to prevent the migration
containing-the-work-area-to ensure that dust and debris from the renovation does not
contaminate other buildings or other areas of the property or migrate to adjacent
properties.[TGN19]

(3) Prohibited and restricted practices. The work practices listed below shall be prohibited or restricted
during a renovation as foIIows:][TGNzo]

(i) Open-flame burning or torching of lead-based-paint is prohibited.

(if) The use of machines that [disturbsremeve ][TGNzl]lead-basedrpaint through high speed operation
such as sanding, grinding, power planing, needle gun, abrasive blasting, or sandblasting, is
prohibited unless the machines are used with HEPA exhaust control. [[TeN22]

(iii) Operating a heat gun on {ead-based-paint is permitted only at temperatures below 1100 degrees
Fahrenheit.

(4) Waste from renovations

(i) Waste from renovation activities must be contained to prevent releases of dust and debris before
the waste is removed from the work area for storage or disposal. If a chute is used to remove
waste from the work area, it must be covered.

(ii) At the conclusion of each work day and at the conclusion of the renovation, waste that has been
collected from renovation activities must be stored under containment, in an enclosure, or behind
a barrier that prevents release of dust and debris out of the work area and prevents access to dust
and debris.

(iii) When the firm transports waste from renovation activities, the firm must contain the waste to
prevent release of dust and debris.

(5) Cleaning the work area. After the renovation has been completed, the firm must clean the work area
until no dust, debris or residue remains.

(i) Interior and exterior renovations. The firm must:

(A) Collect all paint chips and debris and, without dispersing any of it, seal this material in a
heavy-duty bag.

(B) Remove the protective sheeting. Mist the sheeting before folding it, fold the dirty side inward,
and either tape shut to seal or seal in heavy-duty bags. Sheeting used to isolate contaminated
rooms from non-contaminated rooms must remain in place until after the cleaning and
removal of other sheeting. Dispose of the sheeting as waste.

(ii) Additional cleaning for interior renovations. The firm must clean all objects and surfaces in the
work area and within 2 feet of the work area in the following manner, cleaning from higher to
lower:
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(A) Walls. Clean walls starting at the ceiling and working down to the floor by either vacuuming
with a HEPA vacuum or wiping with a damp cloth.

(B) Remaining surfaces. Thoroughly vacuum all remaining surfaces and objects in the work area,
including furniture and fixtures, with a HEPA vacuum. The HEPA vacuum must be equipped
with a beater bar when vacuuming carpets and rugs.

(C) Wipe all remaining surfaces and objects in the work area, except for carpeted or upholstered
surfaces, with a damp cloth. Mop uncarpeted floors thoroughly, using a mopping method that
keeps the wash water separate from the rinse water, such as the 2-bucket mopping method, or
using a wet mopping system.

(b) Standards for post-renovation cleaning verification—
(1) Interiors.

(i) A certified renovator must perform a visual inspection to determine whether dust, debris or
residue is still present. If dust, debris or residue is present, these conditions must be removed by
re-cleaning and another visual inspection must be performed.

(if) After a successful visual inspection, a certified renovator must:

(A) Verify that each windowsill in the work area has been adequately cleaned, using the
following procedure.

(1) Wipe the windowsill with a wet disposable cleaning cloth that is damp to the touch. If the
cloth matches or is lighter than the cleaning verification card, the windowsill has been
adequately cleaned.

(2) If the cloth does not match and is darker than the cleaning verification card, re-clean the
windowsill as directed in paragraphs (a)(5)(ii)(B) and (a)(5)(ii)(C) of this section, then
either use a new cloth or fold the used cloth in such a way that an unused surface is
exposed, and wipe the surface again. If the cloth matches or is lighter than the cleaning
verification card, that windowsill has been adequately cleaned.

(3) If the cloth does not match and is darker than the cleaning verification card, wait for 1
hour or until the surface has dried completely, whichever is longer.

(4) After waiting for the windowsill to dry, wipe the windowsill with a dry disposable
cleaning cloth. After this wipe, the windowsill has been adequately cleaned.

(B) Wipe uncarpeted floors and countertops within the work area with a wet disposable cleaning
cloth. Floors must be wiped using an application device with a long handle and a head to
which the cloth is attached. The cloth must remain damp at all times while it is being used to
wipe the surface for post-renovation cleaning verification. If the surface within the work area
is greater than 40 square feet, the surface within the work area must be divided into roughly
equal sections that are each less than 40 square feet. Wipe each such section separately with a
new wet disposable cleaning cloth. If the cloth used to wipe each section of the surface within
the work area matches the cleaning verification card, the surface has been adequately cleaned.
(1) If the cloth used to wipe a particular surface section does not match the cleaning

verification card, re-clean that section of the surface as directed in paragraphs
@)(5)(i1)(B) and (a)(5)(ii)(C) of this section, then use a new wet disposable cleaning cloth
to wipe that section again. If the cloth matches the cleaning verification card, that section
of the surface has been adequately cleaned.

(2) If the cloth used to wipe a particular surface section does not match the cleaning
verification card after the surface has been recleaned, wait for 1 hour or until the entire
surface within the work area has dried completely, whichever is longer.

(3) After waiting for the entire surface within the work area to dry, wipe each section of the
surface that has not yet achieved post-renovation cleaning verification with a dry
disposable cleaning cloth. After this wipe, that section of the surface has been adequately
cleaned.
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(iii) When the work area passes the post-renovation cleaning verification, remove the warning signs.

(2) Exteriors. A certified renovator must perform a visual inspection to determine whether dust, debris or
residue is still present on surfaces in and below the work area, including windowsills and the ground.
If dust, debris or residue is present, these conditions must be eliminated and another visual inspection
must be performed. When the area passes the visual inspection, remove the warning signs.

Optional dust clearance testing. Cleaning verification need not be performed if the contract between the

renovation firm and the person contracting for the renovation or another Federal, State, Territorial, Tribal,

or local law or regulation requires:

(1) The renovation firm to perform dust clearance sampling at the conclusion of a renovation covered by
this subpart.

(2) The dust clearance samples arereguired-to be collected by a certified inspector, risk assessor or dust
sampling technician.

(3) If the lead level (as determined by laboratory analysis) of a dust clearance sample is not below the
clearance standards in § 745.227(e)(8) or any applicable State, Territorial, Tribal, or local standard for
the same type of surface, the Fhe-renovation firm is required to re-clean the work area until

subsequent dust clearance sample results are below the applicable clearance standards-in8
145:227{e)}(8)-orany-applicable State, Territorial,Tribal-or-local-standard ][TGN23]

Activities conducted after post-renovation cleaning verification. Activities that do not disturb paint, such

as applying paint to walls that have already been prepared, are not regulated by this subpart if they are

conducted after post-renovation cleaning verification has been performed.

8 745.86 Recordkeeping and reporting requirements.

(a)

(b)

Firms performing renovations must retain and, if requested, make available to EPA all records necessary
to demonstrate compliance with this subpart for a period of 3 years following completion of the
renovation. This 3-year retention requirement does not supersede longer obligations required by other
provisions for retaining the same documentation, including any applicable State or Tribal laws or
regulations.

Records that must be retained pursuant to paragraph (a) of this section shall include (where applicable):

(1) Reports certifying that a determination had been made by an inspector (certified pursuant to either
Federal regulations at § 745.226 or an EPA-authorized State or Tribal certification program) that
lead-based paint is not present on the components affected by the renovation, as described in 8
745.82(b)(1).

(2) Signed and dated acknowledgments of receipt as described in § 745.84(a)(1)(i), (a)(2)(i), (b)(1)(i),
(©@(1)(A), and (c)(1)(i(A).

(3) Certifications of attempted delivery as described in § 745.84(a)(2)(i) and (c)(1)(ii)(A).

(4) Certificates of mailing as described in § 745.84(a)(1)(ii), (a)(2)(ii), (b)(1)(ii), (c)(1)(i)(B), and
©@((i)(B).

(5) Records of notification activities performed regarding common area renovations, as described in §
745.84(b)(3) and (b)(4), and renovations child-occupied facilities, as described in § 745.84(c)(2).

(6) Any signed and dated statements received from owner-occupants documenting that the requirements
of § 745.85 do not apply. These statements must include a declaration that the renovation will occur
in the owner’s residence, a declaration that no children under age 6 reside there, a declaration that no
pregnant woman resides there, a declaration that the housing is not a child-occupied facility, the
address of the unit undergoing renovation, the owner’s name, an acknowledgment by the owner that
the work practices to be used during the renovation will not necessarily include all of the lead-safe
work practices contained in EPA’s renovation, repair, and painting rule, the signature of the owner,
and the date of signature. These statements must be written in the same language as the text of the
renovation contract, if any.
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(7) Documentation of compliance with the requirements of § 745.85, including documentation that a
certified renovator was assigned to the project, that the certified renovator provided on-the-job
training for workers used on the project, that the certified renovator performed or directed workers
who performed all of the tasks described in § 745.85(a), and that the certified renovator performed the
post-renovation cleaning verification described in 8 745.85(b). If the renovation firm was unable to
comply with all of the requirements of this rule due to an emergency as defined in § 745.82, the firm
must document the nature of the emergency and the provisions of the rule that were not followed.
This documentation must include a copy of the certified renovator’s training certificate, and a
certification by the certified renovator assigned to the project that:

(i) Training was provided to workers (topics must be identified for each worker).

(if) Warning signs were posted at the entrances to the work area.

(i) If test kits were used, that the specified brand of kits was used at the specified locations and that
the results were as specified.

(iv) The work area was contained by:

(A) Removing or covering all objects in the work area (interiors).

(B) Closing and covering all HVAC ducts in the work area (interiors).

(C) Closing all windows in the work area (interiors) or closing all windows in and within 20 feet
of the work area (exteriors).

(D) Closing and sealing all doors in the work area (interiors) or closing and sealing all doors in
and within 20 feet of the work area (exteriors).

(E) (Covering doors in the work area that were being-used while-the job-was being-performed-to
while the job was being performed to allow passage but prevent spread of dust-and-debris
outside-the-work-area and debris outside the work area.][TGNz4]

(F) Covering the floor surface, including installed carpet, with taped-down plastic sheeting or
other impermeable material in the work area 6 feet beyond the perimeter of surfaces
undergoing renovation or a sufficient distance to contain the dust, whichever is greater
(interiors) or covering the ground with plastic sheeting or other disposable impermeable
material anchored to the building extending 10 feet beyond the perimeter of surfaces
undergoing renovation or a sufficient distance to collect falling paint debris, whichever is
greater, unless the property line prevents 10 feet of such ground covering, weighted down by
heavy objects (exteriors).

(G) Installing (if necessary) vertical containment to prevent migration of dust and debris to
adjacent property (exteriors).

(v) Waste was contained on-site and while being transported offsite.
(vi) The work area was properly cleaned after the renovation by:

(A) Picking up all chips and debris, misting protective sheeting, folding it dirty side inward, and
taping it for removal.

(B) Cleaning the work area surfaces and objects using a HEPA vacuum and/or wet cloths or mops
(interiors).

(vii) The certified renovator performed the post-renovation cleaning verification (the results of which
must be briefly described, including the number of wet and dry cloths used).

(c) When test Kits are used, the renovation firm must, within 30 days of the completion of the renovation,
provide identifying information as to the manufacturer and model of the test kits used, a description of the
components that were tested including their locations, and the test kit results to the person who contracted
for the renovation.

(d) If dust clearance sampling is performed in lieu of cleaning verification as permitted by § 745.85(c), the
renovation firm must provide, within 30 days of the completion of the renovation, a copy of the dust
sampling or clearance reports ][TGst]to the person who contracted for the renovation.
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§ 745.87 Enforcement and inspections.

(@) Failure or refusal to comply with any provision of this subpart is a violation of TSCA section 409 (15
U.S.C. 2689).

(b) Failure or refusal to establish and maintain records or to make available or permit access to or copying of
records, as required by this subpart, is a violation of TSCA sections 15 and 409 (15 U.S.C. 2614 and
2689).

(c) Failure or refusal to permit entry or inspection as required by 40 CFR 745.87 and TSCA section 11 (15
U.S.C. 2610) is a violation of sections 15 and 409 (15 U.S.C. 2614 and 2689).

(d) Violators may be subject to civil and criminal sanctions pursuant to TSCA section 16 (15 U.S.C. 2615)
for each violation.

(e) Lead-based paint is assumed to be present at renovations covered by this subpart. EPA may conduct
inspections and issue subpoenas pursuant to the provisions of TSCA section 11 (15 U.S.C. 2610) to
ensure compliance with this subpart.

§ 745.88 Recognized test kits.

(a) Effective June 6, 2008, EPA recognizes the test kits that have been determined by National Institute of
Standards and Technology research to meet the negative response criteria described in paragraph (c)(1) of
this section. This recognition will last until EPA publicizes its recognition of the first test kit that meets
both the negative response and positive response criteria in paragraph (c) of this section.

(b) No other test kits will be recognized until they are tested through EPA’s Environmental Technology
Verification Program or other equivalent EPA approved testing program.

(1) Effective September 1, 2008, to initiate the testing process, a test kit manufacturer must submit a
sufficient number of kits, along with the instructions for using the Kits, to EPA. The test kit
manufacturer should first visit the following website for information on where to apply:
http://www.epa.gov/etv/howtoapply.html.

(2) After the kit has been tested through the Environmental Technology Verification Program or other
equivalent approved EPA testing program, EPA will review the report to determine whether the
required criteria have been met.

(3) Before September 1, 2010, test kits must meet only the negative response criteria in paragraph (c)(1)
of this section. The recognition of Kits that meet only this criteria will last until EPA publicizes its
recognition of the first test kits that meets both of the criteria in paragraph (c) of this section.

(4) After September 1, 2010, test kits must meet both of the criteria in paragraph (c) of this section.

(5) If the report demonstrates that the kit meets the required criteria, EPA will issue a notice of
recognition to the kit manufacturer, provide them with the report, and post the information on EPA’s
website.

(6) If the report demonstrates that the kit does not meet the required criteria, EPA will notify the kit
manufacturer and provide them with the report.

(c) Response criteria—

(1) Negative response criteria. For paint containing lead at or above the regulated level, 1.0 mg/cm2 or
0.5% by weight, a demonstrated probability (with 95% confidence) of a negative response less than or
equal to 5% of the time.

(2) Positive response criteria. For paint containing lead below the regulated level, 1.0 mg/cm2 or 0.5%
by weight, a demonstrated probability (with 95% confidence) of a positive response less than or equal
to 10% of the time.
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§ 745.89 Firm certification.
(@) Initial certification.

1)

()

Firms that perform renovations for compensation must apply to EPA for certification to perform

renovations or dust sampling. To apply, a firm must submit to EPA a completed *“ Application for

Firms,”” signed by an authorized agent of the firm, and pay at least the correct amount of fees. If a

firm pays more than the correct amount of fees, EPA will reimburse the firm for the excess amount.

After EPA receives a firm’s application, EPA will take one of the following actions within 90 days of

the date the application is received:

(i) EPA will approve a firm’s application if EPA determines that it is complete and that the
environmental compliance history of the firm, its principals, or its key employees does not show
an unwillingness or inability to maintain compliance with environmental statutes or regulations.
An application is complete if it contains all of the information requested on the form and includes
at least the correct amount of fees. When EPA approves a firm’s application, EPA will issue the
firm a certificate with an expiration date not more than 5 years from the date the application is
approved. EPA certification allows the firm to perform renovations covered by this section in any
State or Indian Tribal area that does not have a renovation program that is authorized under
subpart Q of this part.

(i) EPA will request a firm to supplement its application if EPA determines that the application is
incomplete. If EPA requests a firm to supplement its application, the firm must submit the
requested information or pay the additional fees within 30 days of the date of the request.

(iii) EPA will not approve a firm’s application if the firm does not supplement its application in
accordance with paragraph (a)(2)(ii) of this section or if EPA determines that the environmental
compliance history of the firm, its principals, or its key employees demonstrates an unwillingness
or inability to maintain compliance with environmental statutes or regulations. EPA will send the
firm a letter giving the reason for not approving the application. EPA will not refund the
application fees. A firm may reapply for certification at any time by filing a new, complete
application that includes the correct amount of fees.

(b) Re-certification. To maintain its certification, a firm must be recertified by EPA every 5 years.

1)

()

Timely and complete application. To be re-certified, a firm must submit a complete application for re-
certification. A complete application for re-certification includes a completed “‘ Application for
Firms’” which contains all of the information requested by the form and is signed by an authorized
agent of the firm, noting on the form that it is submitted as a re-certification. A complete application
must also include at least the correct amount of fees. If a firm pays more than the correct amount of
fees, EPA will reimburse the firm for the excess amount.

(i) An application for re-certification is timely if it is postmarked 90 days or more before the date the
firm’s current certification expires. If the firm’s application is complete and timely, the firm’s
current certification will remain in effect until its expiration date or until EPA has made a final
decision to approve or disapprove the re-certification application, whichever is later.

(ii) I the firm submits a complete re-certification application within ess-than90 days before its
current certification expires, and EPA does not approve the application before the expiration date,
the firm’s current certification will expire and the firm will-net-be-able-temust not perform, offer
to perform, or claim to perform eenductrenovations until EPA approves its re-certification
application. [TGN26]

(iii) If the firm fails to obtain recertification before the firm’s current certification expires, the firm
must not perform renovations or dust sampling until it is certified anew pursuant to paragraph (a)
of this section.

EPA action on an application. After EPA receives a firm’s application for re-certification, EPA will

review the application and take one of the following actions within 90 days of receipt:
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(i) EPA will approve a firm’s application if EPA determines that it is timely and complete and that
the environmental compliance history of the firm, its principals, or its key employees does not
show an unwillingness or inability to maintain compliance with environmental statutes or
regulations. When EPA approves a firm’s application for re-certification, EPA will issue the firm
a new certificate with an expiration date 5 years from the date that the firm’s current certification
expires. EPA certification allows the firm to perform renovations or dust sampling covered by
this section in any State or Indian Tribal area that does not have a renovation program that is
authorized under subpart Q of this part.

(i) EPA will request a firm to supplement its application if EPA determines that the application is
incomplete.

(iii) EPA will not approve a firm’s application if it is not received or is not complete as of the date that
the firm’s current certification expires, or if EPA determines that the environmental compliance
history of the firm, its principals, or its key employees demonstrates an unwillingness or inability
to maintain compliance with environmental statutes or regulations. EPA will send the firm a letter
giving the reason for not approving the application. EPA will not refund the application fees. A
firm may reapply for certification at any time by filing a new application and paying the correct
amount of fees.

(c) Amendment of certification. A firm must amend its certification within 90 days of the date a change
occurs to information included in the firm’s most recent application. If the firm fails to amend its
certification within 90 days of the date the change occurs, the firm may not perform renovations or dust
sampling until its certification is amended.

(1) Toamend a certification, a firm must submit a completed “‘ Application for Firms,’” signed by an
authorized agent of the firm, noting on the form that it is submitted as an amendment and indicating
the information that has changed. The firm must also pay at least the correct amount of fees.

(2) If additional information is needed to process the amendment, or the firm did not pay the correct
amount of fees, EPA will request the firm to submit the necessary information or fees. The firm’s
certification is not amended until the firm complies with the request.

(3) Amending a certification does not affect the certification expiration date.

(d) Firm responsibilities. Firms performing renovations must ensure that:

(1) All individuals performing renovation activities on behalf of the firm are either certified renovators or
have been trained by a certified renovator in accordance with § 745.90.

(2) A certified renovator is assigned to each renovation performed by the firm and discharges all of the
certified renovator responsibilities identified in § 745.90.

(3) All renovations performed by the firm are performed in accordance with the work practice standards
in § 745.85.

(4) The pre-renovation education requirements of § 745.84 have been performed.

(5) The recordkeeping requirements of § 745.86 are met.

8§ 745.90 Renovator certification and dust sampling technician certification.
(a) Renovator certification and dust sampling technician certification.

(1) To become a certified renovator or certified dust sampling technician, an individual must successfully
complete the appropriate course accredited by EPA under § 745.225 or by a State or Tribal program
that is authorized under subpart Q of this part. The course completion certificate serves as proof of
certification. EPA renovator certification allows the certified individual to perform renovations
covered by this section in any State or Indian Tribal area that does not have a renovation program that
is authorized under subpart Q of this part. EPA dust sampling technician certification allows the
certified individual to perform dust clearance sampling under § 745.85(c) in any State or Indian
Tribal area that does not have a renovation program that is authorized under subpart Q of this part.
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2 [Individuals who have successfully completed an accredited abatement worker or supervisor course, or

individuals who have successfully completed an EPA, HUD, or EPA/HUD model renovation training
course or a renovation training course accredited by a State program may take an accredited refresher
renovator training course in lieu of the initial renovator training course to become a certified
renovator [TGN27]

(3) Individuals who have successfully completed an accredited lead-based paint inspector or risk assessor

course may take an accredited refresher dust sampling technician course in lieu of the initial training
to become a certified dust sampling technician.

(4) To maintain renovator certification or dust sampling technician certification, an individual must

complete a renovator or dust sampling technician refresher course accredited by EPA under § 745.225
or by a State or Tribal program that is authorized under subpart Q of this part within 5 years of the
date the individual completed the initial course described in paragraph (a)(1) of this section. If the
individual does not complete a refresher course within this time, the individual must re-take the initial
course to become certified again.

(5) A person who is both a certified abatement supervisor and a certified renovator can meet the

renovator refresher requirements by completing a combined abatement supervisor-renovator refresher
course as provided in 225(e)(6).[TeN2s]
Renovator responsibilities. Certified renovators are responsible for ensuring compliance with 8

745.85 at all renovations to which they are assigned. A certified renovator:
(1) Must perform all of the tasks described in § 745.85(b) and must either perform or direct workers who

perform all of the tasks described in § 745.85(a).

(2) Must provide training to workers on the work practices in § 745.85(a) hTGNZQ]they will be using in

performing their assigned tasks.

(3) Must be physically present at the work site when the signs required by § 745.85(a)(1) are posted,

while the work area containment required by § 745.85(a)(2) is being established, and while the work
area cleaning required by 8§ 745.85(a)(5) is performed.

(4) Must regularly direct work being performed by other individuals to ensure that the work practices are

being followed, including maintaining the integrity of the containment barriers and ensuring that dust
or debris does not spread beyond the work area.

(5) Must be available, either on-site or by telephone, at all times that renovations are being conducted.
(6) When requested by the party contracting for renovation services, must use an acceptable test kit to

determine whether components to be affected by the renovation contain lead-based paint.

(7) Must have with them at the work site copies of their initial course completion certificate and their

most recent refresher course completion certificate.

(8) Must prepare the records required by § 745.86(b)(7).

Dust sampling technician responsibilities. When performing optional dust clearance sampling under §
745.85(c), a certified dust sampling technician:

(1) Must collect dust samples in accordance with § 745.227(e)(8), must send the collected samples to a

laboratory recognized by EPA under TSCA section 405(b), and must compare the results to the
clearance levels in accordance with § 745.227(e)(8).

(2) Must have with them at the work site copies of their initial course completion certificate and their

most recent refresher course completion certificate.

8 745.91 Suspending, revoking, or modifying an individual’s or firm’s certification.

(a)

(1) Grounds for suspending, revoking, or modifying an individual’s certification. EPA may suspend,

revoke, or modify an individual’s certification if the individual fails to comply with Federal lead-
based paint statutes or regulations. EPA may also suspend, revoke, or modify a certified renovator’s
certification if the renovator fails to ensure that all assigned renovations comply with § 745.85. In

National Center for Healthy Housing Page 15 of 45



()

Lead; Renovation, Repair, and Painting Program

Changes Resulting from EPA’s Final Rule
(based on publication in April 22, 2008 and March 20, 2009 Federal Register)

addition to an administrative or judicial finding of violation, execution of a consent agreement in

settlement of an enforcement action constitutes, for purposes of this section, evidence of a failure to

comply with relevant statutes or regulations.

Grounds for suspending, revoking, or modifying a firm’s certification. EPA may suspend, revoke, or

modify a firm’s certification if the firm:

(i) Submits false or misleading information to EPA in its application for certification or re-
certification.

(i) Fails to maintain or falsifies records required in § 745.86.

(iii) Fails to comply, or an individual performing a renovation on behalf of the firm fails to comply,
with Federal lead-based paint statutes or regulations. In addition to an administrative or judicial
finding of violation, execution of a consent agreement in settlement of an enforcement action
constitutes, for purposes of this section, evidence of a failure to comply with relevant statutes or
regulations.

(b) Process for suspending, revoking, or modifying certification.

1)

2

3)

(4)

)

(6)

Prior to taking action to suspend, revoke, or modify an individual’s or firm’s certification, EPA will

notify the affected entity in writing of the following:

(i) The legal and factual basis for the proposed suspension, revocation, or modification.

(ii) The anticipated commencement date and duration of the suspension, revocation, or modification.

(iii) Actions, if any, which the affected entity may take to avoid suspension, revocation, or
modification, or to receive certification in the future.

(iv) The opportunity and method for requesting a hearing prior to final suspension, revocation, or
modification.

If an individual or firm requests a hearing, EPA will:

(i) Provide the affected entity an opportunity to offer written statements in response to EPA’s
assertions of the legal and factual basis for its proposed action.

(ii) Appoint an impartial official of EPA as Presiding Officer to conduct the hearing.

The Presiding Officer will:

(i) Conduct a fair, orderly, and impartial hearing within 90 days of the request for a hearing.

(ii) Consider all relevant evidence, explanation, comment, and argument submitted.

(iii) Notify the affected entity in writing within 90 days of completion of the hearing of his or her
decision and order. Such an order is a final agency action which may be subject to judicial
review. The order must contain the commencement date and duration of the suspension,
revocation, or modification.

If EPA determines that the public health, interest, or welfare warrants immediate action to suspend

the certification of any individual or firm prior to the opportunity for a hearing, it will:

(i) Notify the affected entity in accordance with paragraph (b)(1)(i) through (b)(1)(iii) of this section,
explaining why it is necessary to suspend the entity’s certification before an opportunity for a
hearing.

(ii) Notify the affected entity of its right to request a hearing on the immediate suspension within 15
days of the suspension taking place and the procedures for the conduct of such a hearing.

Any notice, decision, or order issued by EPA under this section, any transcript or other verbatim

record of oral testimony, and any documents filed by a certified individual or firm in a hearing under

this section will be available to the public, except as otherwise provided by section 14 of TSCA or by
part 2 of this title. Any such hearing at which oral testimony is presented will be open to the public,
except that the Presiding Officer may exclude the public to the extent necessary to allow presentation
of information which may be entitled to confidential treatment under section 14 of TSCA or part 2 of
this title.

EPA will maintain a publicly available list of entities whose certification has been suspended,

revoked, modified, or reinstated.
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(7) Unless the decision and order issued under paragraph (b)(3)(iii) of this section specify otherwise:

(i) Anindividual whose certification has been suspended must take a refresher training course
(renovator or dust sampling technician) in order to make his or her certification current.

(if) Anindividual whose certification has been revoked must take an initial renovator or dust
sampling technician course in order to become certified again.

(iii) A firm whose certification has been revoked must reapply for certification after the revocation
ends in order to become certified again. If the firm’s certification has been suspended and the
suspension ends less than 5 years after the firm was initially certified or re-certified, the firm does
not need to do anything to re-activate its certification.

8§ 745.92 Fees for the accreditation of renovation and dust sampling technician training and the
certification of renovation firms.
(@) Persons who must pay fees. Fees in accordance with paragraph (b) of this section must be paid by:
(1) Training programs—

(i) Nonexempt training programs. All nonexempt training programs applying to EPA for the
accreditation and reaccreditation of training programs in one or more of the following disciplines:
Renovator, dust sampling technician.

(if) Exemption. No fee shall be imposed on any training program operated by a State, federally
recognized Indian Tribe, local government, or nonprofit organization. This exemption does not
apply to the certification of firms or individuals.

(2) Firms. All firms applying to EPA for certification and re-certification to conduct renovations.
(b) Fee amounts—
(1) Certification and accreditation fees. Initial and renewal certification and accreditation fees are
specified in the following table:

Re-accreditation (every 4
Training Program Accreditation years, see 40 CFR
745.225(1)(1) for details)
Initial Renovator or Dust Sampling
Technician Course $560 $340
Refresher Renovator or Dust Sampling
Technician Course $400 $310
. . e Re-certification (every 5 years
Renovation Firm Certification see 40 CFR 745.89(b))
Firm $300 $300
Combined Renovation and Lead-based $550 $550
Paint Activities Firm Application
Combined Renovation and Lead-based $20 $20
Paint Activities Tribal Firm Application
Tribal Firm $20 $20

(2) Lost certificate. A $15 fee will be charged for the replacement of a firm certificate.
(3) Amendment. There is no fee for amendments to an application.[Tenso]
(c) Certificate replacement. Firms seeking certificate replacement must:
(1) Complete the applicable portions of the ** Application for Firms’” in accordance with the instructions
provided.
(2) Submit the application and a payment of $15 in accordance with the instructions provided with the
application package.
(d) Failure to remit fees.
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(1) EPA will not provide certification, recertification, accreditation, or reaccreditation for any firm or
training program that does not remit fees described in paragraph (b) of this section in accordance with
the procedures specified in 40 CFR 745.89.

(2) EPA will not replace a certificate for any firm that does not remit the $15 fee in accordance with the
procedures specified in paragraph (c) of this section.
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PART 745—LEAD-BASED PAINT POISIONING PREVENTION
IN CERTAIN RESIDENTIAL STRUCTURES

Subpart L
Lead-Based Paint Activities

8§ 745.220 Scope and applicability.

(a)

()

(©)

(d)

This subpart contains procedures and requirements for the accreditation of training programs for lead-
based paint activities and renovations, procedures and requirements for the certification of individuals and
firms engaged in lead-based paint activities, and work practice standards for performing such activities.
This subpart also requires that, except as discussed below, all lead-based paint activities, as defined in this
subpart, be performed by certified individuals and firms.

This subpart applies to all individuals and firms who are engaged in lead-based paint activities as defined
in §745.223, except persons who perform these activities within residential dwellings that they own,
unless the residential dwelling is occupied by a person or persons other than the owner or the owner's
immediate family while these activities are being performed, or a child residing in the building has been
identified as having an elevated blood lead level. This subpart applies only in those States or Indian
Country that do not have an authorized State or Tribal program pursuant to §745.324 of subpart Q.

Each department, agency, and instrumentality of the executive, legislative, and judicial branches of the
Federal Government having jurisdiction over any property or facility, or engaged in any activity resulting,
or which may result, in a lead-based paint hazard, and each officer, agent, or employee thereof shall be
subject to, and comply with, all Federal, State, interstate, and local requirements, both substantive and
procedural, including the requirements of this subpart regarding lead-based paint, lead-based paint
activities, and lead-based paint hazards.

While this subpart establishes specific requirements for performing lead-based paint activities should they
be undertaken, nothing in this subpart requires that the owner or occupant undertake any particular lead-
based paint activity.

§ 745.223 Definitions.
The definitions in subpart A apply to this subpart. In addition, the following definitions apply.

Abatement means any measure or set of measures designed to permanently eliminate lead-based paint

hazards. Abatement includes, but is not limited to:

(1) The removal of paint and dust, the permanent enclosure or encapsulation of lead-based paint, the
replacement of painted surfaces or fixtures, or the removal or permanent covering of soil, when lead-
based paint hazards are present in such paint, dust or soil; and

(2) All preparation, cleanup, disposal, and post-abatement clearance testing activities associated with such
measures.

(3) Specifically, abatement includes, but is not limited to:

(i) Projects for which there is a written contract or other documentation, which provides that an
individual or firm will be conducting activities in or to a residential dwelling or child-occupied
facility that:

(A) Shall result in the permanent elimination of lead-based paint hazards; or
(B) Are designed to permanently eliminate lead-based paint hazards and are described in
paragraphs (1) and (2) of this definition.

(ii) Projects resulting in the permanent elimination of lead-based paint hazards, conducted by firms or
individuals certified in accordance with §745.226, unless such projects are covered by paragraph
(4) of this definition;
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(iii) Projects resulting in the permanent elimination of lead-based paint hazards, conducted by firms or
individuals who, through their company name or promotional literature, represent, advertise, or
hold themselves out to be in the business of performing lead-based paint activities as identified
and defined by this section, unless such projects are covered by paragraph (4) of this definition;
or

(iv) Projects resulting in the permanent elimination of lead-based paint hazards, that are conducted in
response to State or local abatement orders.

(4) Abatement does not include renovation, remodeling, landscaping or other activities, when such
activities are not designed to permanently eliminate lead-based paint hazards, but, instead, are
designed to repair, restore, or remodel a given structure or dwelling, even though these activities may
incidentally result in a reduction or elimination of lead-based paint hazards. Furthermore, abatement
does not include interim controls, operations and maintenance activities, or other measures and
activities designed to temporarily, but not permanently, reduce lead-based paint hazards.

Accredited training program means a training program that has been accredited by EPA pursuant to

8745.225 to provide training for individuals engaged in lead-based paint activities.

Adequate quality control means a plan or design which ensures the authenticity, integrity, and accuracy of

samples, including dust, soil, and paint chip or paint film samples. Adequate quality control also includes

provisions for representative sampling.

Business day means Monday through Friday with the exception of Federal holidays.

Certified firm means a company, partnership, corporation, sole proprietorship, association, or other

business entity that performs lead-based paint activities to which EPA has issued a certificate of approval

pursuant to §745.226(f).

Certified inspector means an individual who has been trained by an accredited training program, as

defined by this section, and certified by EPA pursuant to §745.226 to conduct inspections. A certified

inspector also samples for the presence of lead in dust and soil for the purposes of abatement clearance
testing.

Certified abatement worker means an individual who has been trained by an accredited training program,

as defined by this section, and certified by EPA pursuant to §745.226 to perform abatements.

Certified project designer means an individual who has been trained by an accredited training program, as

defined by this section, and certified by EPA pursuant to §745.226 to prepare abatement project designs,

occupant protection plans, and abatement reports.

Certified risk assessor means an individual who has been trained by an accredited training program, as

defined by this section, and certified by EPA pursuant to §745.226 to conduct risk assessments. A risk

assessor also samples for the presence of lead in dust and soil for the purposes of abatement clearance
testing.

Certified supervisor means an individual who has been trained by an accredited training program, as

defined by this section, and certified by EPA pursuant to §745.226 to supervise and conduct abatements,

and to prepare occupant protection plans and abatement reports.

Child-occupied facility means a building, or portion of a building, constructed prior to 1978, visited

regularly by the same child, 6 years of age or under, on at least two different days within any week

(Sunday through Saturday period), provided that each day's visit lasts at least 3 hours and the combined

weekly visit lasts at least 6 hours, and the combined annual visits last at least 60 hours. Child-occupied

facilities may include, but are not limited to, day-care centers, preschools and kindergarten classrooms.

Clearance levels are values that indicate the maximum amount of lead permitted in dust on a surface

following completion of an abatement activity.

Common area means a portion of a building that is generally accessible to all occupants. Such an area

may include, but is not limited to, hallways, stairways, laundry and recreational rooms, playgrounds,

community centers, garages, and boundary fences.
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Component or building component means specific design or structural elements or fixtures of a building,
residential dwelling, or child-occupied facility that are distinguished from each other by form, function,
and location. These include, but are not limited to, interior components such as: ceilings, crown molding,
walls, chair rails, doors, door trim, floors, fireplaces, radiators and other heating units, shelves, shelf
supports, stair treads, stair risers, stair stringers, newel posts, railing caps, balustrades, windows and trim
(including sashes, window heads, jambs, sills or stools and troughs), built in cabinets, columns, beams,
bathroom vanities, counter tops, and air conditioners; and exterior components such as: painted roofing,
chimneys, flashing, gutters and downspouts, ceilings, soffits, fascias, rake boards, cornerboards,
bulkheads, doors and door trim, fences, floors, joists, lattice work, railings and railing caps, siding,
handrails, stair risers and treads, stair stringers, columns, balustrades, window sills or stools and troughs,
casings, sashes and wells, and air conditioners.

Containment means a process to protect workers and the environment by controlling exposures to the
lead-contaminated dust and debris created during an abatement.

Course agenda means an outline of the key topics to be covered during a training course, including the
time allotted to teach each topic.

Course test means an evaluation of the overall effectiveness of the training which shall test the trainees'
knowledge and retention of the topics covered during the course.

Course test blue print means written documentation identifying the proportion of course test questions
devoted to each major topic in the course curriculum.

Deteriorated paint means any interior or exterior paint or other coating that is peeling, chipping, chalking,
or cracking, or any paint or coating located on an interior or exterior surface or fixture that is otherwise
damaged or separated from the substrate. paint-thatis-crackingflaking—chipping,peelingor-otherwise
Discipline means one of the specific types or categories of lead-based paint activities identified in this
subpart for which individuals may receive training from accredited programs and become certified by
EPA. For example, “abatement worker” is a discipline.

Distinct painting history means the application history, as indicated by its visual appearance or a record of
application, over time, of paint or other surface coatings to a component or room.

Documented methodologies are methods or protocols used to sample for the presence of lead in paint,
dust, and soil.

Elevated blood lead level (EBL) means an excessive absorption of lead that is a confirmed concentration
of lead in whole blood of 20 pg/dl (micrograms of lead per deciliter of whole blood) for a single venous
test or of 15-19 pg/dl in two consecutive tests taken 3 to 4 months apart.

Encapsulant means a substance that forms a barrier between lead-based paint and the environment using a
liquid-applied coating (with or without reinforcement materials) or an adhesively bonded covering
material.

Encapsulation means the application of an encapsulant.

Enclosure means the use of rigid, durable construction materials that are mechanically fastened to the
substrate in order to act as a barrier between lead-based paint and the environment.

Guest instructor means an individual designated by the training program manager or principal instructor
to provide instruction specific to the lecture, hands-on activities, or work practice components of a course.
Hands-on skills assessment means an evaluation which tests the trainees' ability to satisfactorily perform
the work practices and procedures identified in §745.225(d), as well as any other skill taught in a training
course.

Hazardous waste means any waste as defined in 40 CFR 261.3.

Inspection means a surface-by-surface investigation to determine the presence of lead-based paint and the
provision of a report explaining the results of the investigation.
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Interim certification means the status of an individual who has successfully completed the appropriate
training course in a discipline from an accredited training program, as defined by this section, but has not
yet received formal certification in that discipline from EPA pursuant to §745.226. Interim certifications
expire 6 months after the completion of the training course, and is equivalent to a certificate for the 6-
month period.

Interim controls means a set of measures designed to temporarily reduce human exposure or likely
exposure to lead-based paint hazards, including specialized cleaning, repairs, maintenance, painting,
temporary containment, ongoing monitoring of lead-based paint hazards or potential hazards, and the
establishment and operation of management and resident education programs.

Lead-based paint means paint or other surface coatings that contain lead equal to or in excess of 1.0
milligrams per square centimeter or more than 0.5 percent by weight.

Lead-based paint activities means, in the case of target housing and child-occupied facilities, inspection,
risk assessment, and abatement, as defined in this subpart.

Lead-based paint activities courses means initial and refresher training courses (worker, supervisor,
inspector, risk assessor, project designer) provided by accredited training programs.

Lead-based paint hazard means any condition that causes exposure to lead from lead-contaminated dust,
lead-contaminated soil, or lead-contaminated paint that is deteriorated or present in accessible surfaces,
friction surfaces, or impact surfaces that would result in adverse human health effects as identified by the
Administrator pursuant to TSCA section 403.

Lead-hazard screen is a limited risk assessment activity that involves limited paint and dust sampling as
described in §745.227(c).

Living area means any area of a residential dwelling used by one or more children age 6 and under,
including, but not limited to, living rooms, kitchen areas, dens, play rooms, and children's bedrooms.
Local government means a county, city, town, borough, parish, district, association, or other public body
(including an agency comprised of two or more of the foregoing entities) created under State law.
Multi-family dwelling means a structure that contains more than one separate residential dwelling unit,
which is used or occupied, or intended to be used or occupied, in whole or in part, as the home or
residence of one or more persons.

Nonprofit means an entity which has demonstrated to any branch of the Federal Government or to a State,
municipal, tribal or territorial government, that no part of its net earnings inure to the benefit of any
private shareholder or individual.

Paint in poor condition means more than 10 square feet of deteriorated paint on exterior components with
large surface areas; or more than 2 square feet of deteriorated paint on interior components with large
surface areas (e.g., walls, ceilings, floors, doors); or more than 10 percent of the total surface area of the
component is deteriorated on interior or exterior components with small surface areas (window sills,
baseboards, soffits, trim).

Permanently covered soil means soil which has been separated from human contact by the placement of a
barrier consisting of solid, relatively impermeable materials, such as pavement or concrete. Grass, mulch,
and other landscaping materials are not considered permanent covering.

Person means any natural or judicial person including any individual, corporation, partnership, or
association; any Indian Tribe, State, or political subdivision thereof; any interstate body; and any
department, agency, or instrumentality of the Federal government.

[Principal instructor means the individual who has the primary responsibility for organizing and teaching
a particular course and is physically present to conduct the course.ETeNez]

Recognized laboratory means an environmental laboratory recognized by EPA pursuant to TSCA section
405(b) as being capable of performing an analysis for lead compounds in paint, soil, and dust.

Reduction means measures designed to reduce or eliminate human exposure to lead-based paint hazards
through methods including interim controls and abatement.
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